O nmpakTHKe IPpUMeHEHNs apOuTPaKHBIMU CyZaMHU
corJiallleHu 00 n30eKaHuu IBOMHOTO
HAJI0Tr000JIOXKEHU A B 2011 LOAY

Kuannkaposa Esrena BacuibeBHa

KaHAUAT IOPUANUYECKIX HAYK
JIOIIEHT KadeIpbl TOCYIapCTBEHHOT'O U /IMUHHUCTPAaTUBHOIO ITpaBa
IOPUAUYECKOTr0 PaKyJabTETA

Cankr-IleTepOyprckoro rocyiapcTBEHHOTO YHUBEPCUTETA

ExatepunOypr, 7-8 uoHA 2012
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OcHOBHble MOOeAbHble AKMbl, UCN0Ab3Yemble 05
3AKAIOUCHUS coznauleHUll 0o uzbexcaHuu 080UHO20

HA/102000.102ceHUll

1. TunoBasa xkouBeHIuss OICP 06 ycTpaHeHUH JBOMHOTO
HaJIOT000JIOKEeHHS I0X0JIOB M KaITUTaa0B (peaakmus 2010)

OECD Model Tax Convention on Income and on Capital

2. Tunosag kouBeH1aA OOH 1o n3b6exaHnio JBONHOTO
HaJIOT000JIOKEeHUS MEK/TY Pa3BUTHIMHU U PAa3BUBAIOIINMUCH
cTpaHaMu (pegakius 1999)

United Nations Model Double Taxation Convention on
between Developed and Developing Countries

3. TumnoBast KoOHBeHIINA 00 N30eKaHUU JBOMHOTO
Hasioroobsioxxkenus CIIIA (pegakiius 2006)
United States Model Income Tax Convention (convention

tor the avoidance of double taxation and the prevention of
fiscal evasion with respect to taxes on income)
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MoOdeavHble akmbl, UCNOAb3YEeMble 011
3aKAUeHUA co2aaweHUull oo uzbexcaHuu

0B801UHO20 HA/102000.100ceHUll 8 PD

1. B Hacrodlee BpemsA: THUIIOBOE cOrJIallleHUE MeXITy
Poccuuickon (De/:[epaunen Y UHOCTPAHHBIMU IrocyJapCcTBaMU
00 130eXKaHUU ABOMHOTO HAJIOTOO0OJIOKEHUI U O
IIpea0TBPAIl€eHUU VKJIIOHEHUA OT YILJIaThl HAJIOTOB HA JOXO/IbI
1 UMYIIECTBO, YTB. [loctaHoBseHrem [IpaBurennctBa PO ot
24.02.2010 N° 84

2. Jlo mapTa 2010: TumoBoe corJiaiieHnre 00 n30exaHuu
JIBOMHOT'O HAJI0roo0/103KeHUS TOX040B 1 UMYIIECTBA, VTB.
IToctanossienuem IIpaBurenscTBa PO oT 28.05.1992 N@ 352,

3. [le-daxro ucnosssyercs Tunosas koHBeHnust OICP 06
yCcTpaHeHU! JBOWHOTO HAJIOr000I0KEHUS JJOX0I0B U
KAIlUTAJIOB
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PeweHun apbumpadxcHwvix cyodo8 2011: npumeHeHue
coaaaweHull P® ob uzbexcaHuu 080UHO20 HA102000.102CeHUSA

Bricinii Apourpaxkubiii Cya PO — 4

®AC 3amagno-Cubupckoro okpyra - 11 | ®AC /[aibHEBOCTOYHOTO OKpyTa — 1

®AC YpasibCckoro okpyra - 3 ®AC BocTtouHo-CuOUPCKOTO OKpyTa —
HeT nHPOpMaIuu

ITo marepuanam CIIC «Koncynprautllnoe» u
baHKa pernteHuil apOUTpaKHBIX cyA0B (Www. arbitr.ru)
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CoeaaweHuss 06 uzbexcaHuu 080UHO20 HAN102000.10MHCeHUS
8 apbumpaxcHolil npakmuke 2011

ITo cocTosAHMIO HA 1 AHBApPA 2011 I. — 77 AeHCTBYIOIINX COTJIAIlIEHUH
P® 006 n3bexaHuu JIBOUHOTO HAJIOTOOOJIOKEHU A

B pentenusax apOUTpaKHBIX CyJOB IIPUMEHEHBI 12 COTJIallleHUH:

Pecny6J1HKa Kurip 16 peleHun
[IIBetinapckasa Kondenepaius 3 pelleHus

KoposeBcrBo Mcnanuu, Pecriyosimka bosrapusi, Besvkoe | 1 pelieHue
I'epuorcrBo JIrokcemOypr, ABcrputickas Pecirybinka (kaxkmoe corJiamieHue)




Kununkaposa E.B., 2012

OcHoB8Hble Np0ob.1eMbl NPUMEHEHUS co2aalueHUll 00
uszbesxcaHuu 0801I1H020 HA/10200.10xceHUs 2011 (1)

1. CooTHomenue mpaBu cT. 269 HK P® 0 «ToOHKOU KanmuTaIn3a-
MM >» U IIPABUJI COTJIALIEHUM O HEAUCKPUMHUHAIIUU

ITocmanosaenue Ilpe3uduyma BAC P® om 15.11.2011 N2 8654/11;

Ilocmanosaenuss PAC Mockoscko2o okpyza om 22.06.2011 N° KA-
A40/5322-11, om 23.06.2011 N2 KA-A40/4501-11, om 08.07.2011 N° KA-
A40/6805-11, om 24.08.2011 N2 KA-A40/9171011;

ITocmanosaenuss PAC 3anadno-Cubupckoz2o okpyaa om 24.01.2011

no deay N A27-4701/2010, om 11.03.2011 no deay NC A27-7455/2010, om
21.06.2011 no deay N° A70-13648/2009, om 23.06.2011 no deay N° A46-
10363/2010;

ITocmaHosaeHue PAC IJenmpaavbHO20 Ookpyaa om 07.10.2011 no deay NO
A09-6854/2010.
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OcHoB8Hble Np0ob.1eMbl NPUMEHEHUS co2aalueHUll 00
usbesxcaHuu 0801IH020 HA/10200.10%ceHUs 2011 (2)

2. [ToaTBep:KAeHE cTaTyca Pe3UJeHTa HHOCTPAHHOTO ToCyJapcTBa

ITocmanoseaenue Ilpe3uduyma BAC P® om 20.09.2011 N@ 5317/11;

IHocmanosaenue ®AC Mockosckoz20 okpyaa om 07.04.2011 N2 KA-
A41/2465-11, om 07.07.2011 N2 KA-A41/6518-11;

ITocmanosaenue PAC 3anadHo-Cubupckoz2o okpyaa om 17.05.2011 no deay
NC A27-10300/2010;

ITocmanosaenue PAC Cesepo-3anadHoz20 okpyaa om 14.03.2011 no deay N@
A21-8812/2009;

ITocmanosaerue PAC Cesepo-Kaskasckoz2o okpyaa om 27.07.2011 no deay
N2 A32-30502/2010;

ITocmanosaenus PAC I[JenmpaabHo20 okpyaa om 20.09.2011 no deay N@
A68-1047/08-47/12, om 13.10.2011 no deay N2 A62-439/2011.



Kununkaposa E.B., 2012

OcHoB8Hble Np0ob.1eMbl NPUMEHEHUS co2aalueHUll 00
usbexcaHuu 0801IHO020 HA/10200.10xceHUs 2011 (3)

3. Obpa3zoBaHue IOCTOSHHOTO MPEACTaBUTEILCTBA

IlocmaHosaeHuss PAC Mocko8cko20 okpyaa om 14.10.2011 no deay N?
A40-151888/10-129-621, om 02.11.2011 no deay N2 A40-121508/10-
116-483;

IlocmaHosaenue PAC Cesepo-3anadHoz2o okpyaa om 12.08.2011 no

deay N2 A42-4040/2009;

IHocmaHosaeHue PAC Cesepo-Kaska3cko20 okpyza om 04.03.2011 no

deay N2 A53-9351/2010, om 13.05.2011 no deay N2 A53-13525/2010
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OcHoB8Hble Np0ob.1eMbl NPUMEHEHUS co2aalueHUll 00
usbexcaruu 080UHO020 HAN10200.10%ceHUst 2011 (4)

4. JomycTUMOCTb IIpUMeHeHU I1. 4 ¢T. 269 HK PO B yvactu
IepeKBATHN(PUKAIINY IIPOIIEHTOB B AUBUIEHIbI

ITocmaHosaeHus PedeparvHoz2o apbumpaxctozo cyoda 3anadHo-Cubupcxkozo
oKpyaa om 15.12.2011 no deay N2 A81-698/2011, om 15.12.2011 no deay
N2 A81-700/2011, om 15.12.2011 no deay N2 A81-701/2011, om 15.12.2011
no deay Ne A81-702/2011, om 15.12.2011 no deay N2 A81-703/2011, om
15.12.2011 no deay N2 A81-704/2011

5. OnpenenieHne Kpyra cyoObeKTOB, Ha KOTOPBIX paCIIPOCTPaHIETCA
JIEVICTBUE COTJIallleHU U

IHocmaHosaeHue PAC /lanbHeBoCMOUHO20 OKpYy2a om 23.05.2011 N° d03-
754/2011; Ilocmanosaenuss PAC Mockoscko20 okpyzaa om 22.06.2011 N@
KA-A40/5322, a om 08.07.2011 N2 KA-A40/6805-11
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ToHxas kanumaau3auus U npasuada 0 HeOUCKpUMUHAUUU 8
coaaaueHusx 0o uzbexcaHuu 080UHO20 HA/102000.104CeHUS

1. I1. 2 cT. 269 HK PO He nojiyie:KUT NPUMEHEHUIO KaK IIPOTUBOPEYAIIAN
IIOJIOZKEHUSAM COTJIAIIEHUH 0 HeJUCKPUMUHAITUU
Ilocmanoseaenus @AC Mockosckoz2o okpyza om 22.06.2011 N2 KA-A40/5322-11,
om 23.06.2011 N° KA-A40/4501-11, om 08.07.2011 N° KA-A40/6805-11, om
24.08.2011 N2 KA-A40/9171011;
ITocmanoeaenus PAC 3anadHo-Cubupckoz2o oxkpyzaa om 24.01.2011 no deay N©O

A27-4701/2010, om 11.03.2011 no deay N° A27-7455/2010, om 21.06.2011 no deay
NC A70-13648/2009, om 23.06.2011 no deay N2 A46-10363/2010.

2. YcraHoBjieHHe B II. 2 cr. 2690 HK P® mnpaBuy, HampasjeHHBIX Ha
IIPOTUBOJIENCTBUE 3JIOYIOTPEeOJEHUSAM B HAJOTOBBIX IPABOOTHOIIEHMUSIX,
He/b3a pacemampusams 8 kauecmae OUCKPUMUHAUUOHHBIX TI0 OTHOIIIEHUIO
K POCCUMCKHUM OpPTaHMU3AIUAM C CYIIECTBEHHBIM HHOCTPAHHBIM KaIllMTaJI0M
IIPU HAJIWYWH Y HUX KOHTPOJHUPYEMOU 3aJ0I?KEHHOCTHU Iepe] MHOCTPAaHHOU
OopraHu3alen

Ilocmanoseaenue Ilpe3uduyma BAC P® om 15.11.2011 N2 8654/11
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CoenaweHue 06 uzbexcaHuu 080UHO20
Ha102000.40xceHus mexcdy PO u Pecnyb.auxoit Kunp

CraTtba 24 HeguckpuMuHaIuA

3. 3a WHCKJIIUYEHHEM CJIy4yaeB, K KOTOPbIM HPHUMEHSIOTCS
IIOJIOJKEHUA IIYHKTa 1 CTaTbU 9, MyHKTA 5 CTaThbU 11 WKW IIYHKTa 5
CTaThbU 12, HNPOIEHTHI, POSJITH U JAPYTHE BBIILJIATHI, OCYIIECTBIISIEMbIE
IIpeIIpUATHEM OJHOTO J[oroBapHBaIOILETOCs TOCyJapCTBa Pe3UJIEHTY
apyroro JloroBapuBarlIerocsi TroOCy/IapCTBa, MOJIKHBI JJIA  IieJied
oIpeJieJieHHsA HajioroobjaraeMou MPHUOBLIA TaKOTO MPEANPUITHA
BbIUMTATHCS HA TeX K€ YCJIOBUAX, KaK ecju Obl OHH BBHIILIAYUBAINCH
pe3uJIEHTY IIEPBOTO YIIOMAHYTOT'O TOCyJapCTBa.

AHaJIOTUYHO JII00BIE JIOJITU IpeaIpUATHUA OJIHOTO
JloroBapuBarIIErocs rocyJapcraa PE3UJIEHTY JIPYTOTO
JloroBapuBaIOILIETOCa TOCyJapCTBa AOJIXKHBI, JIJIA IeJIEU OIIpeaeleHUs
HaJIOT000JIaraeMOro KamuTajla TaKOro IIPeAIPUATHS, IIOJIeXKaThb
BbIUETY Ha TeX K€ VYCJOBMSX, KaK ecjd Obl OHM HIPHUYUTAIHCH
PE3UAEHTY IEPBOTO YIIOMAHYTOI'O TOCYyZlapCTBA.
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OzpaHuveHus delicmaus paccmampusaemo20 npasund
0 HeduCKpuMuHauuu

OpHOBpeMeHHOE coOoieHre AByX (!) ycaoBui:

1. IpequpuATUA ABJAKTCA aCCOIMUPOBAHHBIMU 3a CYET
y4acTHs B YIIPABJIEHUH, KOHTPOJIE WX KalluTaje

2, MeXIy MNPEAIPUATUIMHA B HUX KOMMEPUYECKUX WA
(pUHAHCOBBIX B3aUMOOTHOIIIEHUAX CO3/JaI0TCA N
yCTaHABJIUBAKOTCA YCJIOBHA, OTJIUYHBIE OT TEX, KOTOPblEe UMEJIN
OBI MECTO MEXKy He3aBUCUMbIMU IPENIPUATUAMU.

II.1cm.9,n.5cm.11un. 5cm. 12
CozaaweHusn 06 usbexcaruu 080LHO20 HA/102000.104CeHUS
medxncdy P® u Pecnybauxoit Kunp



Kununkaposa E.B., 2012

Kommenmapuil k n. 4 cm. 24 MoOdeabHOU KOH8EeHUUU
O39CP 06 ycmpaHeHuu 0801IHO20 HA10200010X4CEHUS

dox0008 u kanumanos (2010)

73. This paragraph is designed to end a particular form of
discrimination resulting from the fact that in certain countries the
deduction of interest, royalties and other disbursements allowed
without restriction when the recipient is resident, is restricted or
even prohibited when he is a non-resident. .. It is however open to
Contracting States to modify this provision in bilateral conventions
to avoid its use for tax avoidance purposes.

74. Paragraph 4 does not prohibit the country of the borrower from
applying its domestic rules on thin capitalization insofar as these
are compatible with paragraph 1 of Article 9 or paragraph
6 of Article 11. However, if such treatment results from rules
which are not compatible with the said Articles and which only
apply to non-resident creditors (to the exclusion of
resident creditors), then such treatment is prohibited by
paragraph 4.
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CoenaweHue 06 uzbexcaHuu 080UHO20
Ha102000.40xceHus mexcdy PO u Pecnyb.auxoit Kunp

Cratbsa 24 HeauckpumMuHanys

4. Ilpennpuarusa ogHoro JlorosapuBarolerocsa rocyJjapcraa,
KanmuTajl KOTOPBIX MOJIHOCTHI0 WU YaCTUYHO, IPSIMO HJIU
KOCBEHHO IPUHAAJIEKUT WJIN KOHTPOJHUPYETCA OJHUM UJIN
HECKOJIBKMMH Ppe3ujieHTaMu Jipyroro JloroBapuBaloIlerocs
rocyJiapcTBa, He JIOJIXKHBI IIOJJIEXKATh B IIEPBOM YHOMSHYTOM
rocyJlapctee JI0OOMYy HaJOrooOJIOXKEHUI0 WJIH  JII0OOMY
CBSI3aHHOMY C HHUM TpeOOBaHHIO, HHOMY WWJIH 0OoJiee
oOpeMeHUTETBbHOMY, YeM HaJI0roo0JIoKeHNe U CBsA3aHHBIE C
HUM TpeOOBaHHA, KOTOPHIM MOJBEPrailoTCsI WJIHM MOTYT
IIO/IBEpPraThCs JApyrue Mofio0Hble MPEANPUITHS IIEPBOTO
YIIOMSIHYTOTO TOCy/JapCTBa.



Kununkaposa E.B., 2012

Kommenmapuil k n. 5 cm. 24 MoodeavHoil konseruuu O3CP
00 ycmpaHeHuu 0801HO20 HA.102000.10ceHUs 00X0008 U
xanumanos (2010) (1)

76. ... Its object therefore is to ensure equal treatment to
taxpayers residing in the same State, and not to
subject foreign capital, in the hands of the partners of the
shareholders, to identical treatment to that applied to
domestic capital.
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Kommenmapuil k n. 5 cm. 24 MoodeavHoil konseruuu O3CP
00 ycmpaHeHuu 0801HO20 HA.102000.10ceHUs 00X0008 U

xanumanos (2010) (1)

79. ... The paragraph is not concerned with rules based on a debtor-creditor
relationship as long as different treatment resulting from the rules is
not based on whether or not non-residents own or control, wholly or
partly, directly or indirectly, the capital of the enterprise.

For example, if under a State’s domestic thin capitalization rules, a resident
enterprise is not allowed to deduct interest paid to a non-resident associated
enterprise, that rule would not be in violation of paragraph 5 even where it would
be applied to payments of interest made to a creditor that would own or control
the capital of the enterprise, provided that the treatment would be the
same if the interest had been paid to a non-resident associated
enterprise that did not itself own or control any of the capital of the

payer.

Clearly, however, such a domestic law rule could be in violation of the paragraph 4 ...
it will therefore be important to determine, for purposes of that paragraph,
whether the application of the rule is compatible with the provisions of paragraph
1 of Article 9 or paragraph 6 of Article 11.



