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OT Pepakuum

YBaXkaemble KOAETH,

Mbl paabl UMETb BO3MOXHOCTb NpeAcTaBUTb Bam nepBbli Bbinyck Aanpxecta
CPaBHUTEABHOr0O W MEXAYHApOAHOr0O  HaAOroBoro npasa, KOTOPbIH
3anAaHUMPOBaAH KaK eXeKBapTaAbHOE U3AaHHME. ITO HebOAbLIOE U3paHKE
CTaBUT CBOEH 3apaueil BOCMOAHMTb (XOTA Obl B HEKOTOPOW CTEneHH)
umMetoweca npobeAbl B CHCTEMHOM M ONnepaTUBHOM MHGOPMUPOBAHUU
npeAcTaBUTEAEN HAYKU W NPAKTUKU O MOABAAIKOLLMXCA HOBbIX KHUrax,
NPOBOAUMbIX HAYYHbIX MEPONPUATUAX U HAYYHO-UCCAEAOBATEAbCKUX
npoeKTax.
B ycAoBHAX OFPOMHOr0 YMcAa HOBbIX NyOAMKAUMW HA PYCCKOM
U MHOTUX APYrMX €BpONeiCKMX A3blKax, U3paBaeMblx N0 npobaemam
HAAOroBOro npaBa U MEXAYHApPOAHOr0 HaAOroOOAOXEHHUA, Mbl BCe
ocTpee OLyllaeM HeAOCTaTOK B CUCTEMATU3aUMUW NOABAAHOLLUXCA
MHOOPMALMOHHBIX UCTOUHUKOB. [0 CywwecTBy, cneuarucTbl CTaAKUBAKOTCA C PUCKOM ¢dparMeHTaLuu
Hay4HbIX UCCAEAOBAHUIA MO A3bIKOBbIM, PErMOHAAbHO-TreorpaguuyeckuM U UHbIM Kputepuam. OueBUAHO,
YyTo OTMeYeHHas npobaemMa He HOBA ANl HAyKW, OAHAKO B YCAOBUAIX TECHOW B3aMMO3aBUCUMOCTH
3KOHOMMWKK U NPaBOBbIX CUCTEM Pa3AMUHBLIX rOCYAAPCTB Ha COBPEMEHHOM 3Tane, ee BpAA AU MOXHO
NPOAOAKATb UTHOPUPOBATD.

B cBere OTMEUYEHHOro, NpPeACTaBASETCA, UTO HacTosuiee M3paHue bypeT HebecnonesHbIM AAd
NPAKTUKOB, YYEHbIX WM HWHbIX CNELMAAMCTOB, WHTEPECYIOLMXCA npobremamMu HAAOroBOro npasa
U MEeXAyHapOAHOro HanoroobnaoxeHusi. B u3paHuum npepctaBreH 0630p M36paHHbIX NyOAMKauui
M0 HaAOroBOMY NnpaBy Ha PYyCCKOM, aHTAMUUCKOM, UTAAbAHCKOM, UCMAHCKOM U HeMeLKOM fidbikax. Kpome
TOro, COAEPXUTCA MHGOPMALMUA O HEKOTOPLIX NPOBEAEHHLIX HaYYHbIX KOHPEepeHUMUSAX, 3aliuLieHHbIX
AUCCEPTaLUAX, UCCAE AOBATEALCKMX POEKTAX N0 aKTyaAbHbIM acneKTaM HaAOr00OA0XKEHHS.

boree noppobHY0O MHGOPMALMIO NO HEKOTOPbLIM HanpaBAeHUAM, 0003HaueHHbIM B Aaipxecte,
MOXHO YBUAETb B HOBOM KOHCOAMAMPOBAHHOM BbIyCKE POCCUMUCKOrO €XeroAHMKa HaAoroBoro
(MexayHapoAHOro HanoroBoro) npaea, 2010-2012 rr., Ne2-4.

B 3aKA0uEeHME Mbl XOTEAU Obl NO3APABUTL KOAAET U NEPBbLIX YUUTATEAEH HACTOALLEro U3paHusa ¢ HoBbim
2013 ropoM M NOXeAaTb BCAYECKUX YCNEXOB U NPOPEeCCUOHAALHBIX AOCTHXXEHUW B HAacTynaroLem roay!

OT UMeHU pepaKLuHm,

AUPEKTOp HayuyHO-UCCAEAOBATEALCKOrO LEHTPa,
npogeccop, AOKTOpP HOPUAUYECKHUX HAYK,

A. B. BUHHULIKKK



http://eurasiatax.com/ryitl-2-4-2012.html
http://eurasiatax.com/ryitl-2-4-2012.html

OrnaBneHuUe:

1. AHHOTauMA K 06beAHHeHHOMY BbINyCKY
POCCHICKOro e)XeropHuka (Me>XAyHapoAHOro)

HanoroBoro npasa Ne2-4, 2010 - 2012............. 5

2. AHHOTAUMM K HOBbIM KHMUIFam NnpH yYacTUH

L eHTPA s eurnnsnnannasnnsnnannsssssnnannnsnnsnnsnnnnnnsnnsnnnnnnnnns 9
2.1. El Derecho Constitucional Presupuestario

en e/ Derecho COMPAIAAO...........cccoueecvveseeresiinesirinsssnesins 9
2.2. From Public Finance Law to Tax Law: Studies in Honor

OFANGICA AIMATUCC,...evesvsvseesrsiesesrssesvessessssessesssvessesses 10
2.3. Horizontal Tax Coordination................ccceeeeeveviienns 14
2.4. Rechtsfragen der Eurasischen Zollunion.............. 15

2.5. Human Rights and Taxation in Europe and the World .16
2.6. Tax Aspects of Fiscal Federalism. A comparative
ADGLYSIS.easiirsirresiinssssresisinssssssssssssssnsssensssssssssssssses 17
2.7. The Future of Indirect Taxation: Recent Trends in VAT
and GST Systems around the World - a Global Comparison.17
2.8. Reflexiones en tormo a un modelo latinoamericano

de convenio de doble imposiCiOnN..................coceeeevsevenee. 18
2.9. Separation of Powers in 1ax LaW..........cccvevversinns 20
2.10. Procedural Rules in Tax Law in the Context
of European Union and Domesticc Law....................... 21
2.11. O4epru PHHAHCOBO-IPABOBOH HayKH

COBPEMEOHHOCT . vversversesssssssssssssssssssssssssssssssssssssssssnsen 22

3. 0630p HOBBIX NYOAUKALUMM.eeeeeennnnnnsssnnnnnnes 23
3.1 Tax Treaty Case Law Around the Globe................. 23
3.2. Tax Planning for Intemational Mergers, Acquisitions,

Joint Ventures, and ReSUCHUIINGS. ..........ccucecoeecrenecrencn. 23

3.3. Taxation of Cross-Border Dividends Paid to Individuals
from an EU Perspective. Positive and Negative Integration..23
3.4, State Aid and TaX LaW...........ccvevvveesivieerssvisessiins 24
3.5. Science, Technology and Taxation....................... 24
3.6. Intemational Tax Law - Second Revised Edition...25
3. 7. EU Freedoms, Non-EU Countries and Company laxation.25
3.8. Permanent Establishments. A Domestic Taxation,

Bilateral Tax Trealy and OECD Perspective...................... 25
3.9. Exchange of Information and Bank Secrecy......... 26
3.10. CCCTB: Selected ISSUES. ..........covesvvsernssinsiannns 26

3.11. The Proper Tax Base: Structural Faimess
from an Intemational and Comparative Perspective -

Essays in Honour of Paul MCDAMIEL...........cceeeseveeeescreeesennn 27
3.12. European Tax Law - 6th Edition................cc.e.... 27

4. Aoxnapbl AkcnepTHOM rpynnbl EBponencko-

A3MaTCKOro NPaBoOBOro KOHIPeCCaA..ummurmrnnsnn 28

4.1. lpobnembl MOAEPHH3ZALNH CHCTEMbI HANOTOBBIX
comatuerHmi Poccuiickor Deqepalmn W OCHOBHBIE TPOOAEMbI
TDAHCIPAHHYHOIO HAAOroOOAOKEHHs B EBponesicko-
A3HATCKOM ITPOCTPAHCTBE.

28

5. Mpe3eHTauun YN€eHOB IKCNEePTHOM
rpynnbl EBponeicko-A3uaTcKoro npaBoBoro

KOHIPCCCAurumrnnsrnnrnnsnnnnnnssnsnnsnnnnnnsnnnnnnsnnnnnnnnnnnns 32

5.1. Mpesexraymnn k Ullecroi ceccnn EAIK...................... 32
5.2, flpesenraunn k flaroi ceccunt EANK........ceveeviiann. 33
6. 0630p Aucceptauum 3a 2012 N.ceeeeeeceneennnns 34

AHOHC CACGAYIOLLEro BbiNNyCKa AaﬁA)KQCT a

N22(2), 11/2013:
OTpbiBKKM U3 N36PaHHBLIX CTaTel BbiNyCKOB POCCUIACKOTO
eXeropH1Ka Hanorosoro npasa Nel u Ne2-4

e AHHOTaUMWH K cTaTbsiM POCCHICKOr0 eXXeroAHUKa
Hanorosoro npasa Ne2-4

o 0630p HOBbIX Ny6AMKaLWI

« 0630p HOBOI NEPUOANKH

« Joknap kcnepTHoid rpynnbl K LecToii ceccuu
EBponeiicko-A3UaTcKoro npaBoBOro KOHrpecca
«Cy4 EBpA33C: npaBoBble CPEACTBA 00ECneYeHns
IPPEKTHBHOIO QYHKUHOHHPOBAHNA B YCAOBHAX
CYLECTBOBAHNSA INOOANbHBIX CHCTEM PA3PELIEHHS
PUHAHCOBO-IKOHOMHYECKHX CITOPOB»

o Mpoekt Nporpammbl paboTbl IKCNEPTHOI rpynnbl
Ha CeapbMoW ceccuu EBponeilicko-A3naTcKoro
NnpaBoOBOro KOHrpecca

« 0630p auccepraumii 3a 1 kBaptan 2013 r.

o 0630p HanoroBbIX 3aKoHONPOeKToB Ha 2012 1./2013 T.

« HoBoctH, MeponpusaTus, cobbiTua 3a 1 keaptan 2013 r.

3aka3arTb uBeTHoe U3paHue Aarpxecta Nel(1),1/2013



http://eurasiatax.com/digest(1)iv2012.html

AHHOTaALMA

K o6beauHeHHOMY
BbINYCKY
PoccumMckoro
e)XXeropHukKa
HaAOroBoOro npasa
Ne2—4, 2010—2012

voccuﬂcmm
EKEFOAHNK -
HAIOTOBOTO TIPAB/

Ne2-A
2010 W12

PoccUinCKUI1 eXXeroAHUK Hano-
roBoro (MeXAyHapoAHOro HaAOroBOro) npasa
BbIXOAMT B cBeT ¢ 2009 ropa. B 06beAMHEHHOM BbINycke
PoccuiACKOro eXeropAHMKa MeXAYHApOAHOT0 HaAOroBOro
npaBa Ne2 - 4 (2010-2012 roabl), B COOTBETCTBUMU C 00-
Ler KOHLenu1ei AaHHOro U3AaHUA, NPEACTABAEHbI CTaTby
0 3apyb6eXXHOM W pPOCCHIACKOM 3aKOHOAATEALCTBE O TPAHC-
TPAHUYHOM HANOTOOOAOKEHUH, MEXAYHAPOAHbLIX HAAOro-
BbIX AOFOBOpax W CyAeOHOW NpakTMKe, NMOATOTOBAEHHbIE
YYEHbIMU U NPAKTUKYIOLWMUMMU CeLMarMcTaMu U3 pasnuy-
HbIX rocypapcts EBponeiickoro u EBponeicko-A3uaTckoro
PErMoHoB.

B ExeropHuke ocBewialoTcs o6umue BONpoCbl AOKTPH-
Hbl MEXAYHAapPOAHOIO HAAOrOBOro npasa, NPEAMETHO MC-
CAEAYHOTCA UMEILMEcs QUCKaAbHble NPENATCTBUA AAS
CBOOOAHOTO ABWXEHMA TOBApOB, YCAY, KanuTana U AWL,
paccmaTtpuBaloTcs nNpobAeMbl FapMOHM3aLUK HANOTOBOIO
3aKOHOAATEAbCTBA U NEPCNEKTUBbLI YCTPAHEHUA YKa3aHHbIX
npenarctBuii. OTMeueHHas npobaemaTMka MccAeAyeTcs
KaK B KOHTEKCTE MHTErpaLMOHHOr0 eBpPONercKoro npasa
U HaUMOHAALHOTO npaBa rocypapcTB-uneHoB EC, CLUA, Tak
u npaBa EBpA33C, CHI # rocypapCTB-YAeHOB Ha3BaHHbIX
MHTErpaLMoHHbIX 06pa3oBaHuii (B YaCTHOCTH, PocCUICKON
®epepauuun, Pecnybankn benapych, KasaxctaHna, YKpauHbl
U TapKMKUCTaHa).

EXeropHWK fIBAAETCA NEpBbIM M3AaHWEM NOA0OHOrO
poaa B Poccuiickoit ®epepauuu, NOCBALEHHBIM Pa3BUTUIO
MeXAYHapOAHOro Hanorosoro npasa B Poccuu, ctpaHax
6avmxHero 3apybexbsi, EBponeiickom Coto3e U B LeAOM B
rAno06anbHOM nepcnekTuBe.
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1. INTRODUCCION

Conforme con la doctrina juridica de Rusia, el derecho
constitucional es elemento central del sistema juridico
nacional. De acuerdo con el art. 15 (inc.1), la Constitucion de la
Federacion Rusa’ posee la suprema autoridad juridica, accion
directa y rige en todo el territorio del la Federaciéon Rusa ng
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ntrarios a la Constitucion de la Federacion Rusa.
Es universalmente reconcido que las relaciones
presupuestarias son la base financiera de la actividad de
poder y de una autonomia local. En el marco de las relaciones
presupuetarias se formulan y emplean los fondos monetiuios
necesarios para el respaldo material de la actividad del poder
publico (es decir, estatal y municipal).

En la Federacion Rusa las relaciones presupuestarias
estan reguladas por una rama particular del derecho nacional,
una parte importante de cuyas normas estan comprendidas
en ana ley federal especial, el Codigo Presupuestario de
la Federacion Rusa. Dicho acto normativo codificado fue
aprobado el 31 /7/1998 y entro en vigencia a partir del
1/1/2000. Posteriormente se introdujeron numerosas
emmiendas al Codigo senalado.

Muchas cuestiones esenciales del orden presupuestario
de Rusia estan directamente predeterminadas por la
Constitucion, cuyas normas formaliza el Cédigo Presupuestario

de la Rusa. En el presente articulo nos detendremos en...
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e world to identify the specialty of the Law
that deals with so-called «Financial phenomenon public»,
in this work assumes that the Law of the Public Estate, Tax
law, Public finance law and Financial law have the same
scope and meaning. In this way, the program seeks to
respect the terms used by the numerous authors who have
contributed to make possible its publication. The same has
been prepared with regard to the designations Science of
public finances Science of finances and Science of public
estate, which is often identify the specialty that deals
with the economic aspect of the aforementioned financial
phenomenon.
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AHHOTALLUA:

This book is the result of a research project entitled
“Horizontal Tax Coordination within the EU and within
States” that was conducted by the Institute for Austrian and
International Tax Law at WU (Vienna University of Economics
and Business). The aim of this project was to examine the
role court judgments have played in the framework of tax
harmonization in federal states and how decisive this
impact was.

In this respect the participants took also a closer look
at ECJ case law and how it may be compared to other
jurisdictions where federal fiscal structures exist, such as
the United States, Switzerland, Belgium, Spain, Austria,
Russia, Mexico, Brazil, India and Australia. The judgments
of the various courts were contrasted with each other in
order to learn more about the impact on harmonization in
the field of tax law. From these findings conclusions for the
purpose of EU tax policy were drawn.
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AHHOTaUUA:

B KHure paccMaTpuBaloTCA HayyHble U NPAKTUYECKKE NPo-
6AeMbl CTAHOBAEHUS U GYHKLUMOHUpOBaHUA EBpa3uiickoro
TaMOXEHHOro coK3a, CO3AaHHOI0 Ha OCHOBE COrAALIEHM
mexay Poccuiickon ®epepaumeit, Pecnybaukoii beaapycb
u Pecnybankoii KazaxctaH. B 0CHOBY NOAOXeHbl AOKAAAbI
U BbICTYNAEHUA y4acTHUKOB 15-i KoHpepeHuun no BHew-
HE3IKOHOMMYECKOMY npaBy, cocTtosBleica B UHctuTyTe
ny6AMYHOTO 3KOHOMMYECKOTO npaBa BecTpanbckoro yHu-
BepcuteTa UM. Buabrenbma B MioHcTepe (okTt6pb, 2010)
U NOCBALLEHHOW NpaBoBbIM Bonpocam EBpasuiickoro Ta-
MOXEHHOr0 coto3a. benopycckue, ka3axckue, poccuiickue
U HemMeLKHe 3KcnepTbl B 06AACTM TaMOXEHHOro npasa,
aHaAM3Mpya aKTyaAbHble NPobAeMbl AEATEAbHOCTH Tamo-
)XEHHOTr0 C0103a, LWMPOKO MCMOAb30BAaAU BaXXHEWILUEZHOPS
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MAaTUBHbBIE aKTbl U AOKYMEHTbI COHO3a U ero rocyaapcrTB-une-
HOB, @ TaKKe AEHCTBYIOLLME MEXAYHAPOAHbIE AOrOBOPbI.
Hactoswmii cOOpHUK BbIXOAUT OAHOBPEMEHHO B Poccuu
B [epmaHuu.
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OTpbIBOK U3 pa3aena npod. A.B. BUHHUUKOIO
Grundfragen der indirekten Besteuerung in der Zollunion
Prof. Dr. Danil Vinnitskiy,
Der Handel der Russischen Fdderation mit den néheren
Nachbarn - der Republik Kasachstan, WeiRrussland, der
Kirgisischen Republik und der Republik Tadschikistan - macht
einen wesentlichen Anteil des russischen Wirtschaftsverkehrs
aus. Der Anteil der Russischen Féderation am Aufenhandel der
genannten Staaten ist noch bedeutsamer (und Uberschreitet
manchmal 50 Prozent). Aufler diesen wirtschaftlichen
Realitaten bilden die geschichtlichen Gemeinsamkeiten,
die Kkulturellen, ethnischen, sozialen und die politischen
Beziehungen sowie die durch Verkehr und Migration sich
ergebenden Verflechtungen auf natirliche Weise eine stabile
Grundlage fir eine enge Zusammenarbeit der genannten
Staaten in ganz verschiedenen Bereichen: in erster Linie in der
Bildung eines gemeinsamen Marktes der Waren und bei der
Beseitigung unnétiger Zollhindernisse. AuSerdem haben die
EU-Staaten und die grofRen Volkswirtschaften Sidostasiens
ein Interesse an der Transparenz derjenigen Regeln, die fir
den gemeinsamen Markt ihrer Nachbarn festgelegt werden.

Heutzutage ist eines der wichtigsten Themen flr die
Zusammenarbeit der oben genannten Mitgliedstaaten der
EURASEC die Harmonisierung der indirekten Besteuerung,
wobei das abzustimmende Rechtsregime Uber die Erhebung
von Mehrwert- und Verbrauchsteuern im gegenseitigen
Handel auf ein voélkerrechtliches Niveau festgelegt werden
soll. Es ist dabei bemerkenswert, dass, einerseits, Fragen
der indirekten Besteuerung als ein Teil des allgemeinen
Problems - der Bildung der Zollunion - auftreten, andererseits,
diesen Fragen eine selbststandige Bedeutung zukommt,
insofern ihre Regelung einen erheblichen Einfluss auf das
gesamte Wirtschaftsleben, die Bestimmtheit (namentlich die
Widerspruchslosigkeit) der Besteuerung und den Schutz der
subjektiven Rechte der Steuerzahler hat.

Im Folgenden versuchen wir, einige Faktoren fur die
indirekte Besteuerung in der Zollunion der EURASEC zu
beleuchten.
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AHHOTaLMA:

Taxpayers are above all human beings. A modern view of
taxation should reconcile the protection of their basic rights
with the tax authorities’ interest in levying sufficient taxes
to fund the state activities. Human rights and taxation are
thus not as mutually exclusive as they seemed after the
Ferrazz’mi decision of the European Court of Human Rights.
A growing number of tax issues, in particular the ones that
do not directly affect the determination of the tax due, are
gaining importance in the case law of the European Court
of Human Rights and in case law of other courts around the
world, both at national and international level, which is a
good example of global law in formation. Additional issues
arise in the European Union, where the Treaty of Lisbon has
set a new legal framework that will guide the upcoming
adoption of the directions of the European Convention on
Human Rights by the European Union.

Human Rights and Taxation in Europe and the World
comprises reports drafted on the basis of an outline
developed in the framework of the EURYI research for the
European Science Foundation. The book explores this largely
unknown domain and sheds light on critical issues and
future developments, providing tax lawyers and academics
with interesting ideas for enhancing the protection of the
fundamental rights of taxpayers.

The book is divided into seven parts: (i) the European
Union and the European Convention on Human Rights;
(i) a European international tax policy for human rights;
(iii) human rights, their enforcement, economic policy and
international taxation in the era of global law; (iv) the era
of global law and the search for constitutional pluralism;
(v) the impact of human rights on domestic substantive
taxation; (vi) the impact of human rights on tax procedures
and sanctions; and (vii) the impact of human rights on tax
litigation before the courts.

The book is the outcome of the fifth annual conference of
the GREIT (Group forResearch on European and International
Taxation) and follows up on the line of research carried out
in the previous books, all of which were published by IBFD.

(O rAaBNEHUEJHATaHFAU UCKONIE>S>>

OTpbIBOK U3 AOKAaAa Npo¢. A.B. BUHHULKOIO
Chapter 29

The Protection of Human Rights and Its Impact on Tax Litigation
from a Russian Perspective

Danil V. Vinnitskiy

29.1. Introduction

Human rights in the Russian legal system are perceived as
an instrument providing legal protection of the fundamental
freedoms and interests of an individual connected with his
life, health, dignity, well-being, etc. In the national legal
system as it functions in practice an appeal to the C
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s in itself is often considered to be the «last»  States and concluding with a developing system, the
(i.e. exceptional) legal remedy and to a sign of failure of the People’s Republic of China. The remaining country chapters

legal system. Indeed, a legal dispute, as a rule, is connected . . . . .
with the interpretation and application of specific legal norms are grouped according to either historical or geographical

from different branches of law. If we are talking about a tax  Cfitéfia. Also included is a chapter devoted to the European
dispute, the norms applied are usually quite complicated in  Union, a federal system in arms, in order to highlight its

their logical structure and based on a complex terminology the  peculiarities and define the limits for the Member States’
correct interpretation of which requires in its turn a knowledge sovereignty.
of additional norms and rules which are not necessarily
found only in tax legislation. In this context, the unmotivated QraenenvelialanHcroVl e
reference to the category of human rights in tax disputes can
often be treated by courts as «juridical demagogy», as a desire  OTPbIBOK U3 rAaBbl Npo¢. A.B. BUHHULKOrO
of some taxpayer’s representatives to replace the analysis of Chapter 9 The Russian Federation
specific circumstances of a case and complex tax law norms  Danil V. Vinnitskiy
by peremptory appeals to «justice» as they understand it. . Introduction
During the 20th century Russia went through a number of
Tax Aspects of Fiscal large-scale formations which had an impact on the different
i aspects of its government system, including the organization
Federalism. of finance, taxation and the budget system. After proclaiming
A comparative Analysis a federal state in 1918, the issues of fiscal federalism were
. s often in the spotlight of legal and political analysis. Different
Ed. by G. Bizioli and C. approaches to these issues can be seen in the USSR
Sacchetto, IBFD, Amsterdam, Constitutions of 1924, 1936 and 1977. However, taking into
2011. accountthe specific character of the Soviet political system, the
experience of the constitutional regulation of fiscal federalism
ISBN 978-90-8722-110-2, 770 pp. «in this period is of quite a limited practical significance and
cannot be examined today without its historical context.’
After establishing a new political system in 1991, a new
. Constitution of the Russian Federation was adopted on 12
AHHOTaI.l,VIﬂ. December 1993 that legitimized a new political and legal
Tax  Aspects of Fiscal model of the state aimed at securing democracy, human
eralism: A Comparative Analysis rights and social guarantees for individuals. In accordance
provides a comprehensive survey of the distribution of the With the Russian legal doctrine and according to Art. 15(1) of
taxing authority among different levels of governments of the RF Constitution, the Con§tltutlon has the highest rank in
. ] . . the system of legal sources in the framework of the country.
a selection of countries. The survey is not restricted to the .+ tes and other normative legal acts which are passed by
traditional federal countries, such as the United States and  the authorities must be consistent with the RF Constitution.
Switzerland, but also includes traditional unitary states The RF Constitution does not have a separate chapter
(or forms of government), such as France and the United devoted to fiscal federalism and the given term is neither
Kingdom. The detailed approach demonstrates the current used in the Constitution itself nor. in .the. other Ieglslatn{e
) ) . ) acts. However, de facto the RF Constitution includes a certain
historical trend towards a progressive increase in the local |, . \ber of universal principles for building a federal state
governments’ (taxing) authority. In this way, the reaction to  and also a number of special provisions on regulating tax and
the crisis of the (tax) state, and the search for the highest budgetary relations at the levels of federation and regions (so-
level of public efficiency, pass through the devolution of the ~ called «subjects of federation»).
taxing powers.
This book aims to explain not only how the Constitution direct
(or the Supreme Law) allocates taxing powers but, in The Future of In

particular, how these systems work in practice. Each Taxation

Gianluigi Biziol
o Sacchetio

Claudio 5

The Future of Indirect
Taxation: Recent
Trends in VAT

VAT and GST

country chapter discusses the constitutional sFructure of Rean:::n;z;““ndmwﬂm and GST Systems

the state (or of the government) and looks at how it has been Sys

implemented as well as at the effects of this design on the s e around the World -

form of the state (or government) and the tax system. s a Global Comparison
The structure of the book is simple and consistent. It e\éo%ax (Global VAT_/GST conference

begins with a methodological analysis for the comparison Rust, Austria 9-11 September

of different constitutional tax systems. This is followed by We e e 2010), Ed. by T. Ecker, M.

a description of the «fiscal federalism» systems of selected éwouersguwer Lang, . Lejeune, Eucotax -

Law B BUSIT

countries, beginning, for historical reasons, with the United Kluwer Law Internation
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on - New York, 2011 (ISBN 9041137971,
ISBN 13: 9789041137975) p. 816.

AHHOTaUMA:

As governments worldwide are looking for ways to raise
revenue to finance their budgets, consumption taxes such
as Value Added Taxes (VAT) and Goods and Services Taxes
(GST) are increasing in prominence and now exists in over
150 countries.

This book compares the VAT/GST systems of 20 countries
around the world, with all continents, represented, plus
the EU VAT regime. This analysis is organized in a way that
allows interesting and specific details of each VAT system
to be identified while at the same time rendering them
comparable despite their structural differences. It identifies
best practices and gives readers some thoughts on future
directions of VAT/GST.

This book is a valuable resource for regulators and
practitioners, to deepen their understanding of the various
tax systems and how certain issues are solved under
different regimes, in order to encourage international trade
and lay the groundwork for the removal of tax obstacles and
related costs in global commerce.

OranaBAeHHE

Part | International VAT/GST Regimes
Chapter 1 Argentina Rodolfo Nicolas Feito, Andrés Carlos
Saladino & Ricardo Tavieres

Chapter 2 Australia Rebecca Millar & Denis McCarthy
Chapter 3 Brazil Jodo Francisco Bianco & Celso Grazioli
Chapter 4 Canada Muhammad Abbas & Arthur J. Cockfield
Chapter 5 Chile Sandra Benedetto

Chapter 6 China Wei Cui & Alan Wu

Chapter 7 India Ramaratnam Muralidharan & Monika Arora
Chapter 8 Japan Aotaku Kimu & Yumi Nishiyama

Chapter 9 Jordan £mad Majid & Reem lbrahim

Chapter 10 Lebanon Rizkallah Freifer, Wadih AbouNasr &
Jeanine Daou

Chapter 11 Liechtenstein Martin Wenz, Patrick Knérzer &
Birgit Stockl

Chapter 12 Mexico César Augusto Dominguez Crespo
Chapter 13 Morocco Mohammed Nmili & Stéphane Henrion
Chapter 14 New Zealand David /. White & Eugen Trombitas
Chapter 15 Russia Danil V. Vinnitskiy & WViadimir
Konstantinov

APPENDIXA List of Exemptions

Chapter 16 Singapore Soo How KOH

Chapter 17 South Africa Jennifer Roeleveld & Charles De
Wet

Chapter 18 Switzerland Claudio Fischer & Mathias Bopp

Chapter 19 Tanzania Abeid Kasaizi
Chapter 20 Ukraine Viktoria lymoshenko

Part Il EU VAT

Chapter 21 The Share Deal as a Non-taxable Transaction
Joachim Englisch

Chapter 22 Extension of Reverse-Charge: A Solution to
Combat VAT Fraud? Michael Tumpel & Gustav Wurm
Chapter 23 Value Added Tax Exemptions in Europe: Recent
Developments Herman W.M. van Kesteren & Mandy M.
Gabriél

Chapter 24 The Concept of Taxable Persons (and Fixed
Establishments) in EU VAT Herman W.M. van Kesteren &
Madeleine M.W.D. Merix

Chapter 25 Deductions in EU VAT Law Bjorn Westberg &
Eleonor Kristoffersson

Chapter 26 The Place of Supply and Its Relevance for
European VAT Antonio Vazquez del Rey & Alberto Monreal
Lasheras

Chapter 27 Taxable Amount: Vouchers, Subsidies and
Goods Applied for Purposes Other Than Business Benedetto
Santacroce

Chapter 28 Partial Deduction of Input VAT in the Common
VAT System in Europe Dennis Ramsdahl Jensen & Henrik
Stensgaard

Chapter29 Taxable Events as a Proxy to Taxing Consumption:
Taxable and Non-taxable Transactions in European VAT Law
Ad van Doesum & Gert-Jan van Norden

Chapter 30 Designing VAT/GST Law to Be Effective and
Efficient: A Global Benchmarking of VAT/GST Systems /ne
Lejeune.

OTpbIBOK U3 HALMOHAALHOIO AOKAaAa Poccuu
Chapter 15 Russia

Danil V. Vinnitskiy & Viadimir Konstantinov

INTRODUCTION

Value added tax (VAT) was introduced in the Russian
Federation (RF, Russia) in December 1991 by the Federal Law
of 6 December 1991 No 1992-1.

Later, due to the adoption of the RF Tax Code the legislation
on VAT has been codified. In particular. Chapter 21 of the
RFTax Code, which provides for the legal regime of VAT, is
in force since | January 2001. Russia is a federal state and,
according to the Constitution and the RF Tax Code, its taxes
are subdivided into federal, regional and local taxes. VAT is a
federal tax which means that VAT should be comprehensively
provided for by federal law (Chapter 21 of the RF Tax Code)
and regions and municipalities generally do not have a right to
change or amend federal regulation with respect to VAT.

In accordance with Article 50 of the RF Budget Code, VAT
revenues go fully into the federal budget. It is necessary
to stress that indirect taxes (VAT, as well as excises) are
traditionally of significant importance for the revenues of
the federal budget in Russia. As can be seen, for instance,
from the annual reports on exercising the federal budge S



ederal revenues from VAT is much higher than the

amount of revenues from many other kinds of taxes (namely,
the tax on the profit of organizations, tax on the income of
natural persons) and also the amount of revenues from
federal property.

Reflexiones

en torno a un modelo
latinoamericano

de convenio de doble
imposicion

Mazz, A., Pistone, P.
(coord.), Montevideo,
Fundacion de cultura

universitaria, 2010.
IBSN 978-9974-2-0744-8.

MpeaucnoBue

Mauricio A. Plazas Vega

Cumplo el honroso encargo de presentar la obra
intitulada Reflexiones entorno aun modelo latinoamericano
de convenio de doble imposicion. Fundacion de cultura

universitaria, Montevideo, 2009 y dirigida por los
destacados profesores PASQUALE PISTONE, de Iltalia y
ADDY MAZZ, de Uruguay, cuyo contexto ha sido el trabajo
en equipo que, bajo sus orientaciones, se ha venido
adelantando en América Latina por un selecto grupo de
profesores que unen esfuerzos para proponer un modelo de
convenio para evitar la doble tributacion en los impuestos
sobre la renta y sobre el patrimonio.

Ya en nuestros paises latinoamericanos impera la marea
del derecho internacional tributario, como corresponde a
las tendencias actuales de la globalizacion, jos mercados
abiertosy los bloques econdémicos, sobre cuyas expresiones
enelderecho crece, diaadia, elnimero de las publicaciones
que abogan por una nueva concepcion de lo juridico que
reconozca los ambitos internacional y supranacional como
entornos obligados para el estudio del derecho nacional.
El jurista de hoy, en América Latina como en el mundo,
afronta el complejo y dificil reto de aproximarse al derecho
a partir del mundo y no desde el limitado espacio de su
pais. Ya no es posible abordar seriamente ninguna rama
del derecho si no es desde una perspectiva que transcienda
las esferas nacionales porque, cada vez en mayor grado,
las actividades humanas desafian el espacio y superan
las barreras tradicionales del lenguaje, las fronteras y las
costumbres locales o regionales. Asi ha venido ocurriendo
con el derecho privado, en las mas variadas de sus
ramificaciones, y acontece, por su puesto, con el derecho
publico. AGn mas, en ese contexto de encuentro del hombre
con el mundo, los propios linderos entre el derecho piblico

y el derecho privado hacen crisis o invitan a una nueva
reflexion sobre sus verdaderos alcances y su vigencia.

Esa realidad del derecho de hoy domina, desde luego,
al derecho tributario como lo demuestran los innumerables
tratados que se han suscrito en el mundo para evitar la
doble tributacion en los impuestos sobre la renta y sobre el
patrimonio y los acuerdos multilaterales de libre comercio
que tanto tienen que ver con los impuestos indirectos. Los
tributaristas del presente deben tener claro que el horizonte
normativo.

OranaBAeHHMe:

PRESENTACION.

Mauricio A. Plazas Vega(Colombia)
ELILADTY ELMODELO DE CONVENIO PARA LATINOAMERICA
PALABRAS PRELIMINARES.

Alberto Tarsitano (Argentina)

INTRODUCCION.

Addy Mazz(Uruguay) y Pasquale Pistone (Italia)
CONSIDERACIONES GENERALES.

Jacques Malherbe (Bélgica)

SECCION PRIMERA

Planteamiento y cuestiones generales La historia de los
convenios de doble imposicion internacional.

Antonio H. Figueroa (Argentina)

Rasgos fundamentales de ladoctrina latinoamericana sobre
el Derecho Tributario Internacional y los requerimientos
actuales de éste.

Addy Mazz(Uruguay)

Rasgos fundamentales del Proyecto de Modelo de Convenio
para América Latina.

Pasquale Pistone (Italia)

SECCION SEGUNDA

[\mbito, definiciones e interpretacion Hacia un Modelo de
Convenio para América Latina. El ambito de aplicacion .
Jacques Malherbe (Bélgica) y Edoardo Traversa (Bélgica/
ltalia)

Interpretacdo dos Tratados Internacionais em Matéria
Tributaria: Doutrina e pratica na América Latina

Cristiane Coelfo (Brasil)

La funcién complementaria de la legislacion interna en el
proceso de aplicacion de un convenio para evitar la doble
imposicion internacional

Cecilia Delgado Ratto (PerQ)

SECCION TERCERA

Las cladsulas de distribucion de potestad tributaria
Establecimiento permanente e imposicion exclusiva de la
empresa en el Estado de la fuente

Natalia Quiriones (Colombia)

Neutralidad e imposicion de las rentas pasivas
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Consideraciones sobre el Tax Sparing
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La realizacion de un eficiente sistema de intercambio
de informaciones y asistencia en la recaudacion de los
impuestos
Natalia Quiriones (Colombia)
Intercambio de informacion entre administraciones
tributarias (Art. 26 del modelo OCDE)
Juan Manuel Albacete (Uruguay)
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Perspectivas futuras y nuevos desafios Sobre un modelo
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Ana Maria Pita Grandal (Espaia)
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The objectives of international fiscal policy of the states - net
exporters of capital in the russian conventions of double
taxation

Prof. Dr. Danil V. Vinnitskiy

1. Introduction

When concluding international lax treaties the countries arc
traditionally subdivided into «developed» («more developed»)
and «developing» («less developed») or, in other words, the
countries exporting capital and technologies and the countries
which mainly import capital and technologies. According to
this approach, wishing to increase their budget proceedings,
the former must be interested in mainly applying the residence
criterion, while the latter - the source criterion or principle of
territoriality.

The above-mentioned difference in the fiscal interests
of developed and developing countries can predetermine
different approaches of these countries to the understanding
of the concept of permanent establishment, to setting the
rates of at source taxation of passive incomes (dividends,
interests, royalty), as well as to solving other issues in the
sphere of cross-border taxation.

These aspects have been reflected, in particular, in the
content of the OECD Model Convention and in the text of
the UN Model Convention which, in its turn, explains the
differences existing between them.

However, we can sec some dynamic changes in the modern
world which very often lead to the situations where distinct
borderlines between developed and developing countries
disappear. There exist countries and even groups of countries
which can take leading economic positions in regard to some
indices (overtaking other countries which are traditionally
referred to the developed ones) and lag behind significantly in
regard to others...

eparation of Powers
in Tax Law

Ed. by A.P.Dourado, EATLP
international Tax Series,

volume 7, 2010.
SBN 978-90-812819-3-5. 283 pp.

Feited by And pavla Dourdo

na Paula Dourado
This volume is the seventh in the

ssociation of Tax Law Professors (EATLP). The
topic on Separation of Powers in Tax Law was discussed
in a workshop in the 2009 Congress held in Santiago de
Compostela. | prepared the questionnaire and the workshop
together with Heinz-Jiirgen Pezzer, judge of the German
Federal Fiscal Supreme Court and currently its President
(Bundesfinanzhof), and we had an overwhelming reply from
22 countries, published at the website of the EATLP.al0
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some'extent, this positive reaction was not a surprise, since
separation of powers is a universal topic raising issues and
difficulties in all places and times.

Taking into account the complexity of the subject and the
relative shorttime fordiscussion, we organized the workshop
based on the main issues raised in the questionnaire and
corresponding answers by the national reporters, with
spontaneous input statements from the latter, so that all
EATLP Members and participants in the workshop caught
some glimpse of the problems in debate and were curious
to reading the book now published.

Since the enthusiasm and efforts put in the first drafts
of the national reports were enormous, | decided to publish
this volume as soon as possible and managed to have 19
national contributions. | therefore have to thank the authors
for having adhered to my challenge in such short time and
with such outstanding quality.

The book is organized as follows: my general report,
countries reports by alphabetical order, some comments on
the previous reports and on separation of powers in tax law
by Heinz-Jiirgen Pezzer, and a tabular overview containing
the information provided by the national reporters on the
functions and relationship among the parliament, the
government and the tax administration and the courts. My
taskas general reporterwas based onthe following premises
confirmed by my reading of the national reports: | contend
that constitutional regimes, including tax constitutional
principles, are subject to reciprocal influences, and reflect
approximation of different families of law and different
legal systems occurring since many decades and currently
in greater degree. Thus, comparison of different legal
systems is possible (and in this sense, this book can be the
basis for future comparison of law work). Legal theory
problems, such as the ones connected with the meaning
of legal determinacy and indeterminacy and language
constraints, are universal legal problems that are to
be answered in similar ways in every rule-of-law State.
The same is valid to philosophy of law issues regarding
validity of law and the difference between creation and
interpretation and the competent powers to carry on those
functions. Let me clarify that | am not carrying a job of
comparison of legal systems in my general report (it is not a
report based on a comparative of law methodology). In fact,
| did not aim at handling the details of any reported legal
system in the book, but to simply take the main aspects of
these regimes as examples to fundament my own position,
on the following issues, aimed at rule-of-law States and
with universal vocation: competence to create tax law
and validity of tax law; the meaning of deter-minacy and
indeterminacy, constraints to achieving legal determinacy

and consequences of legal indeterminacy; the role of the
tax administration and the courts facing vague laws leading
to indeterminacy (administrative and judicial discretion),
judicial control of administrative application of vague
laws; and finally, the best ways to achieve determinacy
and the associated legal certainty and predictability of
tax law, in the current legal systems. | am aware that my
position on these issues does not solve the problem of
complexity of tax law, and may be this could be the pretext
for a Congress EATLP subject. Since my contribution to the
book is not aimed at describing and analysing in detail the
legal systems described by the national reporters, itis nota
summary of them, and therefore does by no means replace
their reading.

(O rAaBN\eHUEJHAtaHFAUUCKONIE> S>>
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The meaning of legal indeterminacy in tax matters

Danil V. Vinnitsky

The RF Tax Code (Part | of the RFTax Code has been in effect
since 1 January 1999) states that in the Russian Federation
a tax is deemed to be established only when taxpayers and
taxation elements are determined; these elements are, in
particular: 1) tax object; 2) tax base; 3) tax period; 4) tax rate;
5) procedure for tax computation; 6) procedure and time
periods of tax payment (Article 17).

Article 3(6) of the RF Tax Code, which is considered to secure
one of the principles of tax law, provides: «when establishing
a tax all the elements of taxation should be determined.
Legislation on taxes and charges should be formulated in
such a way that everyone knows exactly what kinds of taxes

(charges), when and in what order he/she will have to pay».
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HHHOTaUMA:

European Union law barely deals with procedural questions
even though they are essential for proper implementation
of European Union law. The European Court of Justice has
developed procedural principles in its rulings which also
affect proceedings before national authorities. This is due
to the fact that the principle of procedural autonomygof;
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thelMember States finds its limits where European Union
law might be infringed. Therefore, domestic procedural
principlesandrules ofthe EU countriesneedto beinterpreted
in the context of European Union law requirements.

This timely work seeks to identify the differences between
the domestic procedural rules and principles of an array of
EU and non-EU countries and analyze them in the context
of European Union law requirements. Specific attention
is paid to the impact of State aid rules on procedural
law in tax matters, on constitutional law requirements as
well as tax treaty law issues.

Since customs law is already harmonized in the
form of the Community Customs Code, it serves as a
starting point to examine the extent to which harmonized
procedural law is possible. Harmonized procedural law is
also discussed in the context of a possible future Common
Consolidated Corporate Tax Base as well as an EU tax levied
at the European Union level.

OrnaBAeHMe:

Part | General Part

Arjo van Eijsden, Bemd-Roland Killmann, Gerard TI.K.
Meussen (final editor) with assistance of Janco van Dam
and Daniel Smit

Community Customs Law: An Example of Balancing
Harmonization and Procedural Autonomy of Member States
Bemd-Roland Killmann
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Germany - Alaus-Dieter Druen and Daniel Drissen
Switzerland - Michael Beusch
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Slovenia - Aozelj Klara, Dukic Tatjana, Drobez Tomsic Mateja

Spain - Pedro M. Herrera
Switzerland - Michael Beusch

United Kingdom - Grahame H.J. Turner

Annex

Questionnaire: Procedural Rules in Tax Law in the Context of
Community Law and Domestic Law.

Ouepku puHaHCOBO-
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COBPEMEHHOCTH:
MoHorpadusa noa obu. pea.
A. K. BopoHoBo#, H. U.
XumuueBo#u, M. - XapbK.:

"3 MNpaeo, 2011.

ISBN 978-966-458-296-1, 592 c.

AHHOTALUUA:

MoHorpadua noarotoBaeHa NpeACTaBUTEAIMU (UHAHCO-
BO-NpaBoBOi Hayku Poccun u YkpauHbl. B ee noarotos-
Ke yyaCTBOBaAM CMELMaAUCTbl M3 TPUHAALATM BeAYyLLUX
HOPUAMYECKUX LeHTpoB EkatepuHbypra, Kueea, MockBbl,
PoctoBa-Ha-AoHy, CaHkr-lletepbypra, CapatoBa, Xapb-
KoBa. lpu ocBelleHUU OCHOBHbLIX Haubonee NpPobAEMHbIX
M AMCKYCCHOHHBLIX acnekTtoB ¢UHAHCOBO-NPaBOBOro pe-
rYAMpoBaHMs 000CHOBaHbI HaNPaBAEHUSI PA3BUTUA HayKU
¢uHaHCOBOro npaBa Ha OAMXAWLIYIO NEPCNeKTUBY, MOA-
BeAEHbI OnpeAeAeHHble UTOTU ABAALLATUAETHErO 3Tana ¢u-
HaHCOBO-NPaBOBbLIX UCCAEAOBAHMWA. AN NpenopaBaTeneit
U CTYAEHTOB HOPUAMUECKUX BbICLIMX YUeOHbIX 3aBEAEHUH,
paboTHUKOB pUHAHCOBLIX OPraHOB, a TAKXKE TeX, KTO UHTe-
pecyetcsi npobAeMaMu GUHAHCOBOrO NpaBa.

(OrAaBAEHUES>>

OTpbIBOK M3 rAaBbl Npod. A.B. BUHHULKOTO

lhaBa 4.1 «AOKTpUHa GUHAHCOBOIO NpaBa U OCHOBHbIE BOMPO-
Cbl Pa3BUTUSA MEXAYHAPOAHOIro Hanorosoro npasa» A.B. BuH-
HULKWUA.

Ha npoTaXeHWn NocAepHWX CTa AET B FOPUCTIPYAEHUMWU MpPaK-
TUUYECKM BCeXx He3 UCKAIOUEHUS CTpaH, a Takke Ha MWPOBOM
apeHe chopmMurpoBanacb OTHOCUTEABHO HOBas U AOCTaTOYHO
CAOXHasi 06AacCTb mpaBa, KoTopas MOAyYMAA B aHMAMICKOM
A3blke HauMmeHoBaHWe «International tax law», nan «Law
of international taxation», Bo ¢paHuysckom — «Droit fiscal
international», B HemeLkom — «Internationales Steuerrecht»,
B ucnaHckom — «Derecho tributario internacional», B uta-
AbsiHCKOM — «Diritto tributario internazionale», B noptyranb-
ckom — «Direito tributario internacional», B roaAn@aHACKOM —
«nternationaal belastingrecht», B LuBeackom — «Internationell
beskattningsratt», B kutarickom — [gudji shuifa]. AHarorom
3TUM TEPMMUHAM B PYCCKOM fA3blKE SIBASIETCA BbIPAXEHNE «MEX-
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HaAOroBOE MpaBO», KOTOPOE Takxe AOCTaTo4yHO
LUMPOKO PacnpOCTPaHEHO B PYCCKOA3bIYHOW HayYHOW HOPUAK-
YeCKoW AMTepaType B MOCAEAHUE TOAbI.

M3 3HaueHUs TepMMHA CAEAYET, YTO MEXAYHapOAHOE Ha-
AOFOBO€ MpPaBO OTHOCUTCA K chepe MeXAYHaPOAHOM XM3HM,
CBA3aHO C MEeXrocyAapCTtBEHHbIM 06LLI.eHVIeM. N xota noHsa-
TMe HaAOroBoro npasa B 60/\bLIJVIHCTBe COBPEMEHHbIX CUCTEM
npaBa 0603HaAYaeT BMOAHE COMOCTAaBUMbIA KPYr SIBAEHWUMH,
A0BaBAEHWE NPUAATaTEABHOIO «MEXAYHApPOAHOE» B A@HHOM
CAyyae NopoxAaeT psa BOMPOCOB. MOMbITKM OTOXAECTBAE-
HUA «MEXAYHAPOAHOro» C NOHATUEM PUMCKOIO NnpaBa «lus
gentium», 0CO6EHHO B paHHECPEAHEBEKON MHTEPMNPETALIMM,
MOXET NMOPOXAATb AULLb HEAOYMEHUE, MOCKOAbKY MEXAYHa-
pPOAHOE HAaAOroBoe NPaBo ABAAETCH MaBHbIM 06pa3omM Mpo-
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ax Treaty Case Law Around
he Globe Edited by: Michael Lang,
asquale Pistone, Josef Schuch, Claus
taringer, Alfred Storck, Luc De Broe,
eter Essers, Eric CCM Kemmeren,
.J.G.M. Vanistendael.

anuary 2012, ISBN

041138765,

ilar because they are usually based on model
tax conventions, clear differences in interpretation and
application become evident in the diversity of court decisions
on tax treaty issues worldwide. In this book, outstanding

experts from over thirty jurisdictions discuss the mostiEs

relevant recent court decisions taken in their countries.
The contributions, focusing on the potential impact of the
judgments on the interpretation and application of tax treaties
in other countries, cover such important aspects as the
following:

e residence requirements;

e cross-border partnerships;

e characterization of interest payments;
e transfer pricing;

e royalties;

e directors’ fees;

e artistes’ and sportsmen’s income;

e students’ income; and ;

e compensation of losses.

Each discussion gives the facts of each case (many of
the cases are not accessible in English), the reasoning of
the court, and the author’s observations. The systematic
structure of each report allows different tax treaty case law
to be studied and compared in a simple and efficient way -
something that has never been done this comprehensively

before. With the continuously increasing importance of tax
treaties, this global overview of international tax disputes on
double tax conventions is a valuable resource for practitioners
and academics active in tax treaty case law. It will also be
of value for multinational businesses, policymakers, and tax
administrations as a source of alternative approaches and
best practice models.

Tax Planning for International
ergers, Acquisitions, Joint
entures, and Restructurings
dited by: Peter Blessing. September
2012, ISBN 9041132155,

ntroduction; Taxable Acquisitions and
ispositions; Tax-free Acquisitions and
ispositions; Attribute Preservation
and Usage; Due Diligence and
ontractual Tax Protection; Financing
and Debt Pushdown Strategies; Dealing with
Compensation Plans; Grouping; Planning with Intangibles;
Internal Restructuring Involving Target; Target Breakup or
Other Disposition of Unwanted Assets; Demergers; Subsidiary
Liquidations; Joint Ventures; Equity and Debt Restructuring;
Corporate Expatriations; Business Restructuring; Corporation
as Acquisition Vehicle for Foreign Target

axation of Cross-Border
ividends Paid to Individuals

20 pp. o From an EU Perspective.
HHOTaLMA St Positive and Negative
lthough tax treaties may look ntegration by: Erwin Nijkeuter.

August 2012, ISBN 9041140816,
ISBN 13:9789041140814. 168 pp.

OranaBaeHUE:

oreword. Chapter 1 Introduction.
hapter 2 The Taxation of Dividend.
hapter 3 Positive Integration of the
axation of Cross-Border Dividends. Chapter 4 Negative
Integration of the Taxation of Cross-Border Dividends.
Chapter 5 The Consultation Paper Issued by the European
Commission. Annex 1. Annex 2. List of Abbreviations. Table of
Cases European Court of Justice.
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TATE AID AND TAX LAW
Edited by: Alexander Rust,

December 2012, ISBN 9041145575
ISBN 13:9789041145574. 232 pp.

AHHOTaLMUSA:
This book provides clear guidance
on what constitutes State Aid in the
area of tax law. It clearly explains
he situations in which beneficial tax
provisions for the taxpayer —_g
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s for certain industries or for certain economic
zones, advantageous depreciation rules, or exemptions -
can be declared void by the European Commission. The
difficult controlling concept of ‘selectivity’ of an aid is dealt
with extensively. Drawing on familiarity with the practice of
the Commission, as well as the jurisprudence of the General
Court and of the Court of Justice, thirteen knowledgeable
contributors present valuable arguments in case the
Commission requires the repayment of advantages received.
Among the topics and issues covered are the following:
how unregulated tax incentive competition between States
leads to a ‘win’ by one State and a ‘loss’ by another; the
legal uncertainty attached to the Commission’s decision
following notification of a proposed tax incentive; the role of
the Commission’s Code of Conduct; calculating the amount
of recovery of illegal State Aid; application of State Aid rules
in the area of indirect taxation (e.g., VAT and excise duties);
investment fund regimes; subnational regional aid; ‘patent
box’ regimes; foreign source income; and taxpayers’ exclusion
from infringement proceedings and subsequent appeals.

Complete with case studies and analyses of the latest case
law on selectivity, this invaluable resource will be welcomed
by practitioners who, although they may be well-versed in
tax law, are sure to benefit greatly from the authors’ expert
guidance on State Aid provisions and the rules on harmful tax
competition.

OraaBAeHMeE:

Foreword; J. Azizi. Introduction; A. Rust Comparison
between the US and the EU system; T. Kaye The Relationship
between State Aid and Harmful Tax Competition; P. Rossi.
State Aid and the Recovery of Taxes; M. Afonso. State Aid and
Indirect Taxation; J. Englisch. The Selectivity Test: General
Part; H. Drabbe. The Selectivity Test: The Concept of ‘Sectoral
Aid’; R. Luja. The Selectivity Test: The Concept of ‘Regional
Aid’; E. Traversa. Flaws of the Selectivity Test; F. Engelen.
Case Studies; C. Micheau, G.C. de la Brousse. State Aid and
Procedural Issues; K. O’'Donnell, A. Muller.

CIENCE, TECHNOLOGY

ND TAXATION by: Robert F. van
rederode. August 2012,

SBN 9041131256,

SBN 13:9789041131256. 232 pp.

HHOTALUUA:
This first comprehensive study of
he interaction between technology
nd taxation approaches the subject
long four main avenues: insight and
nalysis gained from empirical legal
tudies conducted in the area of
taxation; methods for improving the control and management
of the tax function in business; tax auditing through statistical
sampling; and changes in the fiscal environment as a result
of technological capabilities. Among the topics that arise
are the following: what choices of sampling methodology
exist; determination of both one-sided and two-sided

vpaad R LI

confidence intervals; under what circumstances statistical
sampling is acceptable as proof of underpayment and as
a basis for penalties; the use of sampling agreements as a

il st

tool to improve taxpayers’ understanding of the process;
complexities encountered by the introduction of technology
in tax administration in developing countries; technological
capability to detect economic activity in the informal sector;
technological innovation as substitute for inadequate human
capacity; improvements available to better monitor the
movement and values of goods entering a country; safeguards
to preventunauthorized use of personalinformation; prioritizing
resources to ensure that the key strategic objectives of the
agency are being addressed; government defensive action
and the threat to privacy; and capabilities and limitations of
enterprise resource planning systems and tax engines.

Although the author pays especially detailed attention to
the technologies developed and used by the United States
Internal Revenue Service, other notable systems developed
by the European Union, Brazil, Mexico, and China are also
examined. Various sampling methods and practices are
illustrated with numerical examples. As tax systems acquire
ever higher levels of integration, and because accuracy
is crucial to the measurement of tax compliance, the
perspectives opened and expertly analyzed by the author will
prove of great importance. Practitioners, tax policymakers and
administrators, tax standard setters, and tribunals dealing
with disputes over tax administration and procedure, as well
as academics and researchers, will instantly recognize the
book’s great importance and practical value.

OraaBAeHMeE:

PART | Empirical Evaluation of Taxation. CHAPTER 1
Empirical Legal Studies and Taxation in the United States.
PART Il Statistical Science in Tax Auditing. CHAPTER 2
Statistical Sampling in Tax Compliance Auditing in the USA.
CHAPTER 3 Legal Issues Surrounding Sampling. PART IlI
Technology Use in Government Tax Administration. CHAPTER 4
Technology and Taxation in Developing Countries . CHAPTER 5
Information Technology in the U.S. Tax Administration. PART IV
Technology Use in Tax Compliance and Tax Planning. CHAPTER
7 Automation Technology in Special Customs Programs and
Preferences.

NTERNATIONAL TAX LAW -
SECOND REVISED EDITION

by: Andrea Amatucci. July 2012,

SBN 9041137270,

SBN 13:9789041137272. 480 pp.

AHHOTaALUA:

ith a century of solid theory behind
, tax law confronts a new reality:
he weakening of the tenacious link
between the sovereignty of states
and taxation. Yet it is to the continuity
of certain themes and principles
erent in the various national tax systems that
tax law scholarship continues to look, even as it develops
new principles designed to meet the expanding processes of
internationalization.

This completely updated collection of essays offers an expert
comparative analysis, conducted by a sample of the best
international tax law scholars, of the fundamental theory
of tax law and of the prospects in the near future of
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ystems. The emphasis falls naturally on tax theory,
jurisprudence, and legislative development in the Member
States of the European Union (particularly in Italy, Germany,
and Spain), where the process of tax harmonization has been
under way for many years. The effect of these processes, via
the relevant tax treaties, on the tax systems of Japan and the
United States provides a secondary emphasis.

Practitioners and academics in tax law will find in this book an
invaluable understanding of the challenges that tax law theory
strives to meet at this crucial moment in economic history.
The essays present a full and reliable exposition of the current
theoretical approaches adopted by the various schools of
thought in the field, as well as of the main contributions of
jurisprudence.

OraaBAaeHMe:

Part I. 1. Introduction to the Study of Tax Law; G. Liccardo. 2.
Tax Law; N. D Amati. 3. Tax Law and Private Law; L. Osterloh.
4. Administrative Provisions in Taxation Law; C. Trzaskalik ,
M. Petri. 5. The Administrative Procedure for Determining Tax
Liability; E. Gonzalez. Part Il. 6. Double Taxation Conventions;
,V. Uckmar. 7. Tax Treaties in the Americas: The United States
Experience; C. H. Gustafson. 8. Implications in the Major
Economies of the Pacific Rim: Taxation of Nonresidents
and Foreign Corporations from a Japanese Perspective; Y.
Kawabata. 9. A European Tax Order Based on Ability to Pay;
J. Lang, J. Englisch. 10. The Community Legal System and the
Internal Tax System; G. Casado Ollero. 11. Community Acts
and the Internal Public Finance System; A. Amatucci.

U FREEDOMS, NON-EU

1 Frezdomt . OUNTRIES AND COMPANY
o £ ComA 5 RTAXATION by: Daniel Sit. July 2012,
oy

SBN 9041140417
SBN 13:9789041140418. 936 pp.

HHOTaUMA:

n today’s environment of largely
lobalizing national economies,

international economic integration

oes not stop at the frontiers of
he European Union. Many non-
U-based enterprises are carrying
usiness in the European Union through the
operation of branches or subsidiaries established in EU
Member States, and a large number of EU-based enterprises
maintain a diversified range of investments outside the
Union. Accordingly, in both inward and outward investment
relationships, ‘economic openness’ is key nowadays. This
legal relationship between EU Member States and the EU as a
whole vis-a-vis the rest of the world is the starting point of this
book. The author analyses the ‘freedom of investment’ concept
between EU Member States and non-EU States under EU law,
and specifically its effect on company taxation regimes, from
the perspective of multinational enterprises. Focusing on the
impact of the Treaty freedoms and international integration
agreements on relations with non-EU Member States, this
work is the first to specifically address the all-important issue:
Under which circumstances can investment-related rights
deriving from EU law be invoked by companies established in
non-EU states? The analysis identifies the impact of the EU

Treaty freedoms on six basic corporate income tax themes
that are of particular interest for multinational enterprises:
limitation on the deduction of interest expenses; withholding
taxes on dividend, interest, and royalty payments; relief for
double taxation of income received from foreign investments;
CFC legislation; non-deduction of foreign losses from the
domestic taxable base; and company taxation upon the
transnational transfer of business assets.

OraaBAaeHMeE:

Part | Methodological Framework and Benchmark. Chapter
1 Research Question, Scope and Methodology. Chapter
2 The Benchmark of International Tax Neutrality and the
Requirement of a Genuine Economic Link under Freedom of
Investment. Part Il The Intra-union Context: Legal Integration
between Member States in the Field of Corporate Income
Taxation. Chapter 3 The Notion of ‘Third Countries’ under
Freedom of Investment. Chapter 4 Relevant Positive
Integration between Member States and between Member
States and Third Countries. Chapter 5 Relevant Negative
Integration between Member States. Part Il The Third-Country
Context: The Impact of Freedom of Investment between the
Member States and Third Countries in the Field of Corporate
Income Taxation. Chapter 6 Freedom of Investment between
the Member States and Third Countries: Access . Chapter 7
Freedom of Investment between the Member States and Third
Countries: Discrimination and Justification Grounds. Chapter 8
Freedom of Investment between the Member States and Third
Countries: The Temporal Scope. Part IV The ‘Mixed’ Context:
The Impact of Freedom of Investment on Indirectly Held
Third-Country Investments in the Field of Corporate Income
Taxation. Chapter 9 Freedom of Investment and Indirectly Held
Third-Country Investments in the Field of Corporate Income
Taxation. Part V Recommendations for Legislative Action,
Summary and Conclusions. Chapter 10 Recommendations
for Concerted Legislative Action. Chapter 11 Summary and

Conclusions. Bibliography.

PERMANENT ESTABLISHMENTS.
A DOMESTIC TAXATION,
BILATERAL TAX TREATY

AND OECD PERSPECTIVE - 2nd
DITION Edited by: Ekkehart Reimer,
Stefan Schmid, Nathalie Urban July
012, ISBN 9041136606 ISBN 13:
9789041136602. 792 pp.

AHHOTALUA:

Permanent Establishments (PEs) are
key facet of international taxation.
hey constitute the crucial threshold for
the assignment of taxing rights to a jurisdiction in all cases
of enterprises operating in more than one country. The
issue of whether there is a PE, and how much profit should
be allocated to it, is an increasingly important factor in tax
planning, tax accounting, tax compliance, and related tax
risk management. This academically rigorous yet thoroughly
practical work provides comprehensive guidance on a variety
of complex PE issues. Its initial chapters analyse the latest
OECD developments in the context of Articles 5 and 7 of tha




ax Convention (2010 update) while 19 country
chapters cover domestic PE issues as well as country-specific
treaty developments from a practical perspective.

OraaBAaeHMeE:

The work consists of two parts:

Permanent Establishment in the OECD Model Tax Convention
This section features a comprehensive - and highly practical
- analysis of the concept of permanent establishment
(PE), particularly as it’'s embodied in Article 5 of the Model
Convention. In a departure from virtually all the current
literature, the presentation affords the reader a truly
actionable tool to optimize decision making as it relates to PE
in a “real world” setting. The work initially concentrates on the
PE-related issues of most concern to corporate interests: the
notion of PE and the allocation of profits.

Country Perspectives This part consists of country-specific PE
profiles designed to facilitate the reader’s decision making by
allowing easy comparison of critical PE-related data over an
array of key national jurisdictions. Countries covered: Australia,
Austria, Belgium, China, Denmark, Estonia, France, Germany,
Hungary, India, Italy, Japan, The Netherlands, Russia, Spain,

Sweden, Switzerland, United Kingdom, United States.

CHANGE OF INFORMATION
AND BANK SECRECY ed. by:
Alexander Rust, Eric Fort. June 2012,
SBN 9041139958

SBN 13: 9789041139955. 280
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nevitably, the financial crisis of recent
years has intensified scrutiny of bank
secrecy.All major jurisdictions have
3 agreed to limit their bank secrecy
B

ules; in particular,where there are
allegations of tax evasion or criminal fraud,
obstacles in the way of cross-border exchange of information
requests have been virtually eliminated. Yet this new
‘transparency’ has engendered many new legal distinctions
and procedural rules in various jurisdictions which tax and
legal practitioners must be knowledgeable about, and that
is what this book sets out to elucidate. In 12 essays on this
issue, this book analyses current bilateral and multilateral
agreements on exchange of banking information, focusing
particularly on the wide effect of the mutual assistance
directives of the European Union. Among the specific rules
and provisions discussed are the following:

the application of Article 26 OECD-Model Convention in
France, Germany and Switzerland; what constitutes a ‘fishing
expedition’ and what ‘foreseeably relevant’ means; whether
information exchange requests may be refused if they are
based on stolen data; the differences between money-
laundering and tax fraud and between simple tax evasion and
aggravated tax fraud; the scope of the fundamental right to
informational self-determination; the mechanism of the EU
savings and of the mutual assistance directives; differences
between the exchange of information instruments at OECD
level and at the level of the EU; and the role of the Global
Forum’s peer review process.

OraaBAeHMeE:
PART | GENERAL OVERVIEW AND RELATION BETWEEN TAX AND
CRIMINAL PROCEEDINGS . Chapter 1 Information Exchange
in Tax Matters: Luxembourg’s New Tax Policy Alain Steichen.
Chapter 2 European Criminal Law and the Exchange of Tax
Information: Consequences for Luxembourg’'s Bank Secrecy
Law Stefan Braum & Valentina Covolo. PART Il EU AND OECD
DEVELOPMENTS. Chapter 3 Savings Taxation and Banking
Secrecy Jens Schroder. Chapter 4 The Mutual Assistance
Directives Klaus-Dieter Drlien. Chapter 5 Development
of the International Information Exchange and Domestic
Implementation Eric Fort, Paul Hondius & Jan Neugebauer.
Chapter 6 2011: The Year of Implementation of the Standards?
Philippe Malherbe & Marjolein Beynsberger. PART Il COUNTRY
SURVEYS: IMPLEMENTATION IN FRANCE, GERMANY AND
SWITZERLAND . Chapter 7 Exchange of Information: The
French Perspective Franck Le Mentec. Chapter 8 Exchange
of Information: The German Perspective Ernst Czakert.
Chapter 9 Exchange of Information: The Swiss Perspective
Martin Hess. PART IV TAXPAYER’S RIGHTS. Chapter 10 Data
Protection as a Fundamental Right Alexander Rust. Chapter
11 The Exchange of Information Procedure According to
Double Tax Conventions: The Swiss Approach or How Taxpayer
Rights Are Protected under Swiss Procedural Rules Oliver
Untersander. Chapter 12 Legal Protection against the Transfer
of Information (Luxembourg) Jean-Pierre Winandy.

CCTB: SELECTED ISSUES by:
ennis Weber. May 2012,

ISBN 9041138722

ISBN 13: 9789041138729. 368 pp.

HHOTaUuUA:

The European Commission’s proposed
ommon Consolidated Corporate Tax
Base (CCCTB) is the most ambitious
roject in the history of direct taxation
ithin the EU. While retaining the
ight of Member States to set their
wn corporate tax rate, the proposed
tem allows for a ‘one-stopshop’
or filing tax returns and consolidating prof its and losses
across the EU. In this book - the first to offer guidance to
practitioners whose work will be affected by these new
developments - 19 prominent representatives of the
business community, tax consultancy, academic taxation
scholarship and tax administration discuss the proposed
system’s rationale, structure and uncertainties, ranging from
very technical aspects, to the wording of the proposal, to
political considerations. These topics include the following:
eligibility; formation of a group; the concept of ‘permanent
establishment’; foreign tax credits; ‘dual resident’ companies;
consequences of entering and leaving; depreciation of fixed
assets; repackaged asset transfers; appeals procedure;
disagreements among Member States; subsidiarity and the
‘vellow card procedure’; international aspects and tax treaties;
sharing mechanism and transfer pricing; and anti-abuse rules.
The discussion raises numerous issues likely to lead to future
amendments, and for this reason, along with its practical value
in developing an understanding of the proposed system’
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Cts, the book will be welcomed by tax consultants
and lawyers worldwide, corporate tax advisers, European tax

authorities and tax researchers and academics.

OraaBAaeHue:

Chapter 1 Consolidation in the CCCTB Proposal 1 Thies
Sanders. Chapter 2 Relevant Aspects When Entering the
System/CCCTB Group Paul H.M. Simonis. Chapter 3 Business
Reorganisations within the Group Bertil Wiman. Chapter 4
Leaving a Group Jan van de Streek. Chapter 5 CCCTB: General
Principles and Characteristics Ronald Russo. Chapter 6
Depreciation Rules under the Proposed CCCTB Directive 79
Hein Vermeulen . Chapter 7 Is the CCCTB Proposal in line with
the Principle of Subsidiarity?: Negative Opinions Submitted
by National Parliaments in the ‘Yellow Card Procedure’
Rita Szudoczky. Chapter 8 The One-Stop-Shop Approach: A
Discussion of the Administrative and Procedural Aspects of the
CCCTB Draft Directive J.A.R. van Eijsden. Chapter 9 Appeals
Daniel Gutmann. Chapter 10 The Common Consolidated
Corporate Tax Base and the Future of Taxation Theo
Keijzer. Chapter 11Withholding Taxes and Relief for Double
Taxation Matthijs Vogel. Chapter 12 Common Consolidated
Corporate Tax Base: The Sharing Mechanism, Some General
Considerations Antonio Russo. Chapter 13 Tax Planning under
the CCCTB’s Formulary Apportionment Provisions: The Good,
the Bad and the Ugly Walter Hellerstein. Chapter 14 CCCTB
and Formulary Apportionment: The European Commission
Finds the Right Formula Joann Martens Weiner. Chapter 15
The CCCTB GAAR: A Toothless Tiger or Russian Roulette? Peter
Harris. Chapter 16 CFC Rule Mario Tenore. Chapter 17 CCCTB:
Selected Issues - A Summary Mark van Graafeiland & Imme
Kam.

THE PROPER TAX BASE:
TRUCTURAL FAIRNESS

FROM AN INTERNATIONAL

ND COMPARATIVE
ERSPECTIVE - ESSAYS

N HONOUR OF PAUL MCDANIEL
Ed. by: Yariv Brauner, Martin J.
McMahon Jr. March 2012,
SBN 9041132864,

SBN 13: 9789041132864.
80 pp.

HHOTaLuA:

Virtually all objections to taxation schemes spring from
perceptions of unfairness. Is tax fairness possible? The
question is certainly worth investigating in depth, and
that is the purpose of this book. Today, as governments
are busily making new tax rules in the wake of staggering
budget deficits, is perhaps an appropriate time to pay heed
to fairness so it can be incorporated as far as possible into
tax reform. With twelve contributions from some of the
world’s most respected international tax experts—including
the late Paul McDaniel, in whose honor these essays were
assembled—this invaluable book focuses on tax expenditure
analysis, the quest for a just income tax, and division and/
or harmonization of the income tax base among jurisdictions.
Among the areas of taxation ripe for reform from a fairness

e Vit

point of view the authors single out the following:
tax expenditure budget construction;

tax expenditure reporting;

modern welfare economics as a driver of tax reform;

grantor trust rules;

the notion of “horizontal equity”;

the international tax norm of “income source”;

transfer pricing; and

jurisdictional application of VAT.

Specific ongoing reforms in the United States, Australia,
and other countries—as well a detailed analysis of the EU’s
proposed common consolidated corporate tax base (CCCTB)—
are also examined for fairness. As a timely, high-quality
resource that effectively tackles an array of salient issues, this
is a book that will be read and studied by tax practitioners,
corporate tax experts, government tax policy makers, advisers
and consultants on the reform and design of tax systems, and
international organizations involved in standard setting related

to tax administration, as well as academics and researchers.

OraaBAeHMeE:

Part | Tax Expenditures. Chapter 1 The Staff of the Joint
Committee on Taxation Revision of Tax Expenditure
Classification Methodology: What Is To Be Made of a Change
That Makes No Changes? Paul R. McDaniel. Chapter 2 Taxing
Tax Expenditures? Martin J. McMahon, Jr. Chapter 3 The
Tax Expenditure Concept Globally Miranda Stewart. Chapter
4 Tax Reform and Tax Expenditures in Australia Richard J.
Vann. Chapter 5 Tax Reform Paul McDaniel Style: The Repeal
of the Grantor Trust Rules Laura E. Cunningham & Noel B.
Cunningham. Part Il The Fair Tax Base and International Tax
Reform. Chapter 6 Horizontal Equity Revisited James Repetti
& Diane Ring. Chapter 7 What Is This Thing Called Source?
Lawrence Lokken. Chapter 8 Formula Based Transfer Pricing
Yariv Brauner. Part lll A Comparative Perspective Chapter 9
The EU proposed CCCTB—Some Tax Treaty Issues Kees van
Raad. Chapter 10 Shared Legal Orders: Some Thoughts about
the Influence of EU Case Law on International Tax Law Rules
of the EU Member States Irene J.J. Burgers. Chapter 11 Intra
Group Loans—A Swedish Perspective Bertil Wiman. Chapter
12 European VAT and Jurisdiction to Tax Antonio Vazquez del
Rey.

UROPEAN TAX LAW - 6TH EDITION
by: Ben J.M. Terra, Peter J. Wattel. February 2012,
SBN 9041138781,

SBN 13: 9789041138781. 1144 pp.
AHHOTaUMUA:

he completely revised sixth edition of this
eading work brings its comprehensive and
systematic survey of European Tax Law up
0 December 2011. With its thorough and
ritical discussion of the EU tax rules in
force and of the European Court’s case
aw in tax matters, it surpasses every other
source in its clarification and analysis of
€ implications of the Treaties on European
Union and on the functioning of the EU for national taxation,
and of EU tax harmonization policy. Its in-depth coverage
includes: 1. the consequences of the TFEU and of general
EU law principles for national tax law, tax treaties, nati
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re, State liability, and the national budget, as
shown by the case law of the Court of Justice of the EU; 2.
EU harmonization and coordination policies as regards both
indirect and direct taxes, including soft law; 3. EU law in force
and proposed on indirect taxes (Value Added Tax, Community
Customs Code, Excises and Energy Taxation, Capital Duty, and
the Financial Transactions Tax proposal); 4. EU law in force and
proposed on direct taxes (Parent-Subsidiary Directive, Tax
Merger Directive, Interest and Royalties Directive, Transfer
Pricing Arbitration Convention, Savings Interest Directive,
and the CCCTB proposal); 5. tax aspects of the EEIG, the
SE, and the SCE; and 6. administrative cooperation and
recovery assistance between the Member States.

Procedural matters and the extent of judicial protection are
emphasized throughout the book’s three parts: I. general
EU law and taxation; Il. positive integration; and lll. negative
integration of direct taxation. Prized in previous editions
as the reference book for tax and EU law practitioners, tax
administrators, the judiciary, academics, and tax or EU law

value to all tax and EU law professionals.

OraaBAeHMeE:

Chapter 1 Introduction. Chapter 2 Taxes in the EU Treaties.
Harmonization Bases. Chapter 3 General EU Law Concepts
and Tax Law. Chapter 4 European Tax Harmonisation Policy.
Part B Positive Integration of Indirect and Energy Taxation, of
Direct Taxes, and of Administrative Cooperation and Recovery
Assistance. Chapter 5 The Community Customs Code. Chapter
6 Value Added Tax - the Recast VAT Directive. Chapter 7
Excises and Energy Taxation. Chapter 8 Capital Duty and the
Financial Transaction Tax. Chapter 9 The Parent-Subsidiary
Directive. Chapter 10 The Tax Merger Directive. Chapter 11
Transfer Pricing and the Arbitration Convention. Chapter 12 Tax
Aspects of the European Economic Interest Grouping (EEIG)
and the European Company (SE). Chapter 13 The Interest and
Royalty Directive. Chapter 14 The Savings Interest Directive.
Chapter 15 CCCTB. Chapter 16 Administrative Cooperation in
the Assessment and Recovery of Tax Claims. Part C Negative
Integration of Direct Taxation. Chapter 17 General Conceptual
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B poKnape npuBOAMTCA 0030p CYLLECTBYHOLLMX B MEXAY-
HapOAHOW U 3apybeXxHON NpaKTUKe NPOTUBOYKAOHUTEALHDBIX
CpeACTB B chepe HaAoroobA0XeHHs, B YacTHOCTH, obLiue
U CneuuanbHble NPOTUBOYKAOHUTEAbHbIE HOPMbl, COAEp-
Xalueca B HAaUMOHAAbHOM 3aKOHOAATEALCTBE; CyAeOHble
AOKTPUHBI; 001Me U cneuUanbHble MPOTUBOYKAOHUTEABHbIE
HOPMbI, COAEPXKaLLMECA B MEXAYHAPOAHbIX HAAOTOBbIX CO-
TAQLLIEHUAX.

B aoknape uccaepyetca NpobaeMbl yCTAaHOBAEHUS Pe3u-
AEHTCTBA, ABOMHOIO PE3UAEHTCTBA U NEPEHOCA PE3UAEHT-
CTBa, a TaKkxe npobaemsbl «treaty shopping».
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1. MEXAYHAPOAHOE HANOIFOBOE TMPABO M
NMPOBAEMbI TPAHCTPAHUYHOTO HAAOTOOBAO)KEHUA

Cdepa OTHOLUEHWI, PErYAUPYEMbIX MEXAYHAPOAHbIM Ha-
AOroBblIM MNpaBOM, BECbMa LWWPOKa, U NUMEeTCA yCTOl7Il-IVIBaF|
TEHAEHUMA K €€ AAAbHEWLIEMY pacLUMPEHU0. IKCMOPTHO-UM-
NMOPTHbIE OMnepaLnn Mo NOCTaBKE TOBApPOB, OKa3aHUIO YCAYT U
BbIMOAHEHUIO pa60T; co3paHune oPpUANYECKUM AMLOM NpPeACTa-
BUTEABCTB, GUAMANOB Y AOUEPHUX KOMMAHWUK 3a pybexom; npu-
obpeTeHME M OTUYXAEHME UMYLLIECTBA 3a PYyOEXOM; NOAYyYEHUE
AMBUAEHAOB, MPOLEHTOB, aBTOPCKMX BO3HArpaXAeHWn (PosiA-
TVI), AOOBIX MHbIX npeAnpuHUMaTeAbCKUX AOXOAOB UAU AOXOAOB
oT paboTbl N0 HalMMy B MHOCTPAHHOM FOCYAQPCTBE; NPUrAaLLie-
HUEe OUBUYECKUX AWL-HEPE3UAEHTOB Ha paboTy; ocyllecTBAe-
HUE CTPOUTEAbHbIX MPOEKTOB 3a PyOEXOM MAU UX pearn3aLms
Ha TeppuUToprUM COBCTBEHHOIO rOCYAAPCTBa, HO C NPUBAEYEHMU-
€M MHOCTPaHHbIX NAapTHEPOB; AOGbIHa NMOAE3HbIX UCKOMaeMbIX
MHOCTPAHHbIMW KOMMaHUAMWU Ha TEPPUTOPUMU rocypapcTea
Ambo OCyLleCTBAEHUE 3TON Xe AEATEAbHOCTU OTeYeCTBEHHbIMU
KOMMaHUSIMK 3a PyHEXOM - BOT NPUMEPHbBIN NepedyeHb TUNnY-
HbIX BUAOB U INEMEHTOB XO3AMCTBEHHOM AEATEAbHOCTU, HaAWL




, KAK NpaBUAo, TPEOYET NPUMEHEHUSI HOPM MEXAY-
HapPOAHOIO HAaAOrOBOrO NpaBa.

C HOpUAMYECKOM TOUKM 3PEHUSA MOXHO BbIAEAUTb HECKOABKO
Luener MexayHapoAHOrO HAAOroBOrO NpaBa, KOTopble onpeae-
ASIIOT OCHOBHbIE HaMpPaBAEHWUA €ro PEeryAMpytowero BO3AEW-
cTBUS: 1) ycTpaHeHMe ABOMHOMO (MHOXECTBEHHOI0) HaAOroo-
O6AOXEHMS U CO3AAHUE NPEAMOCHIAOK AAA MOBLILLEHWUS CTEMNEHU
WHBECTMUMOHHOW MNPUBAEKATEABHOCTM HALUMOHAABHOM 3KOHO-
MUWKK; 2) TPOTUBOAEMCTBUE YKAOHEHUIO OT HAAOFOOBAOXEHUS U
06X0Ay HAAOTOBOIO 3aKOHa MPW OCYLLECTBAEHUW TPAHCTPaHWY-
HbIX onepauui; 3) okazaHWe B3aMMHOM NMOMOLLM KOMMETEHT-
HbIMW OpraHamMu pPasAMYHbIX FOCYAAPCTB MO HAAOFOBbIM AEAGM,
CBfI3@aHHbIM C TP@HCrPaHUYHbIMU OnepaumrsaMu.

Peann3auma OAHOM M3 OCHOBHbIX LEAEW MEXAYHaPOAHOro
HAAOroBOro npaea - YCTpaHeHMs ABOMHOMO (MHOXECTBEHHOIO)
HaAOrOO0BAOXKEHMA - MOXET OCYLLECTBAATLCS KaK CPEACTBaAMM
HaUMOHaAbHbIX (BHYTPUIOCYAAPCTBEHHbIX) MCTOYHUMKOB MNpaBa,
Tak 1 NyTEM 3aKAKUEHUSA CNELMANbHbIX MEXAYHAPOAHbIX COrAa-
LUEeHWI. BTopoi noaxop, kak MOKa3blBaAET NPaKTUKa, 3HAUUTEND-
HO bonee 3PPEKTUBEH, UEM NEPBLIN.

Poccust siBasietcs npaBonpeeMHuuert 6oiswero CCCP a va-
CTM 3aKAOYEHHbIX MEXAY HapPOAHbIX AOFOBOPOB M AOCTATOYHO
AVMHAMMWYHO y4acTBYET B 3aKAKOUYEHWM HOBbIX MEXAYHAPOAHbIX
COrAaLLEHWI B HAAOrOBOM coepe, NPUHUMAET COBCTBEHHbIE TU-
noBble cornalleHuss 06 yCTpaHEHUU ABOMHOIMO HAAOroobAOXe-
HWSI B OTHOLLEHWWM HAAOTOB Ha AOXOAbI M Kanutan. OpAHaKo 3Aech
HEOBXOAMMO YUMTbIBATb CYLLECTBYIOLLME NPaBOBblE MPOBAEMBbI
W TPYAHOCTH, CBSI3aHHblE C 3PPEKTUBHBLIM NPUMEHEHUEM YKa-
3aHHbIX MEXAYHApPOAHbIX COrAaleHWi U CcHOPMUPOBaAHUEM
WHBECTUUMOHHOW NPUBAEKATEABHOCTU POCCUMCKOM 3KOHOMMUKM.

K umncay TakMx npobaemM MOXHO OTHECTU: 1) oTcyTCTBME Ha
HaUMOHAABHOM YPOBHE HOPM, Pa3BUBAIOLLMX U AETAAU3UPYIO-
LLIMX OTAEAbHbIE MOAOXEHWUA MEXAYHAPOAHBIX COrAALLEHUN, 6e3
KOTOPbIX NPAMOE AEWCTBME 3TUX MOAOXKEHWM CYLLECTBEHHO 3a-
TPYAHEHO WAM B NPUHLMUNE HEBO3MOXHO; 2) HEMOCAEAOBATEND-
HOCTb HAAOrOBOM MOAUTUKM MPU 3aKAKOYEHUM MEXAYHAPOAHbBIX
COrAALLEHUI CO CTPaHaMK AanbHEro 3apybexbs U BAvXanLLm-
MW 3KOHOMWUYECKUMM NapTHEPAMMU, MCMOAb30OBaAHUE HEYHUDU-
LMPOBaHHbIX TEPMUHOB 1 GOPMYAMPOBOK B TEKCTE COMAALLIEHUI
(B MX pycCcKosi3blUHbIX BEPCHUSAX); 3) OTCYTCTBME YETKOW CTpaTe-
MW NPUMEHEHMA MOAOXKEHUN HAUMOHAABHbBIX U MEXAYHaPOA-
HbIX HOPM MO MPOTUBOAENCTBUIO YKAOHEHUIO OT HAAOrOOOAO-
XEHUSA, YTO MOATBEPXKAAETCA HE3HAUUTEAbHOM MO KOAMYECTBY
NpPaBoONPUMEHUTEABHON, B TOM UMCAE CYAEOHON NMPaKTUKOM No
COOTBETCTBYIOLLMM KaTteropusam Aen; 4) cos3paHue He Bceraa
060CHOBaAHHbIX MPOLEAYPHbIX M WMHbIX MPENSTCTBUMI 3aKOHO-
MOCAYLUHbIM HaAOronAaTeAbLUMKaAM B NMPUMEHEHMUU HAAOTOBbIX
HOPM O MPEeMMYLLECTBAX (AbroTax) N0 MeXAyHapOAHbIM COrAa-
LLUEHWAM, KOFAQ AAS MTPUMEHEHUS YKa3aHHbIX HOPM eCTb Heob-
XOAMMbl€ MaTepUanbHO-NPaBOBbIE OCHOBAHWS.

1. HekoTopble obLLepacnpocTpaHeHHbIe B MUPOBON NPaKTu-
Ke TMMOBblEe MPaBUAA MEXAYHAPOAHbIX HAaAOrOBbIX AOrOBOPOB
He Bceraa UAW B HEAOCTATOUHOM CTENEHU CKOOPAMHWPOBAHbI C
HaUMOHaAbHbIM HAAOrOBbIM 3aKOHOAATEABCTBOM Poccuu, Kpo-
M€ TOro, MPUMEHSIEMbIE B MEXAYHAPOAHbIX HAAOrOBbIX COrMAa-
LLUEHUSAX TEPMUHbBI HE BCErA@ UMEKOT COOTBETCTBYHOLLMIA aHaAor
Ha HaLUMOHaAbHOM YpPOBHE. B kauecTBe NpuMepoB MOXHO yKa-
3aTb Ha HECOMAACOBAHHOCTb KOHCTPYKLUMI MOCTOSIHHOMO MpeA-
CTaBUTEABCTBA (CT. 5 cornalleHui, ct. 306 HK PD) u Tepputopu-
anbHO 060COHAEHHOTO NOAPA3AEAEHNUS OpraHmn3aumu (cT. 11 HK
P®); otcyTcTBHME NOAHOCTHIO CHOPMUPOBABLLUMXCS NMOHATUI «06-

LLLleynpaBAEHYECKUE» 1 «0BLLEaAMUHUCTPATUBHbBIE PACXOAbI» B
HaUMOHAAbHOM HaAOrOBOM 3aKOHOAATEAbCTBE, HEOAHO3HAY-
HOCTb MOHATUIN «AUBUAEHADBI» U «POAATU»; HEAOCTATOUHYHO peraa-
MEHTaLMIO NPOLEAYPbI NMOATBEPXKAEHUSI CTaTyca MHOCTPAHHOMO
pesrAEeHTa M MOATBEPXAEHMS NPaB Ha MCMOAb30BaHWE HaNO-
rOBbIX MPEWMYLLECTB MO COMAALUEHUIO; HEYPETYAMPOBAHHOCTb
BOMPOCOB MHUUMMPOBAHWUA B3aMMOCOMAACUTEABbHbIX MPOLEAYP
Mo HAaAOrOBbIM COMAALLEHUSIM, a TaKXe NPoLeAypbl 0OMeHa UH-
dopmaument Mexay HaAOroBbIMU OpraHamMu B pamMKkax 3akAk-
UYEHHbIX COTAALLIEHWUN.

B HacTosiee Bpems Poccusi npoaBUraeTcs no nyTy BCTyNAe-
Hus B O9CP; UNeHCTBO B HEW HAKAAABIBAET HA CTPaHbIl-y4aCTHU-
bl psA 0693aTenbCcTB, B TOM UMCAE B HAAOFOBOW chepe (a vacT-
HOCTW, NpUMeHeHne MepanbHOW KOHBEHLMKM U KoMMeHTapus
K Hel). BaxHo 3apaHee yyeCTb 3KOHOMUYECKME MOCAEACTBUSA
OTMEUEHHOro Lara, NpuHUMas BO BHMMaHUE OCOBEHHOCTU
BHeLLHeToproBoro ob6opota Poccun NPUMEHUTEABHO K APYrUM
rocypapctBamm O3CP M MHBIM 3KOHOMMYECKMM NapTHEpPaMm
Poccun, ¢ KOTOPbIMM 3aKAKOUEHbI HAAOTOBble COrAALLEHMS.
Apyrovt CyLLIEeCTBEHHbIM MOMEHT - HEOOXOAMMOCTb YUMTbIBaATb
npv MCnoAb3oBaHUKM MopenbHOM koHBeHUmMn OJCP BHyTpeH-
HWe npaBoOBble pearnn. A UMEHHO TO, HACKOAbKO HaLMOHaAb-
Has NpaBoBas cUcCTeMa NO3BOASIET MPUMEHATb Te MpaBOBble
KOHCTPYKLMK, KOTOpble 3an0XeHbl B MOAEAbHOM KOHBEHLIMM.
Hanpumep, KOHCTPYKUUSI «OEHEPULMAPHOTO BAAAEABbLIA» XapaK-
TEePHA AASl CTPAH aHIAOCAKCOHCKOM cucTeMbl npaBa. Caep0oBa-
TeAbHO, nepea Poccuelt BCTaeT BONPOC HactamBaTb AU el Npu
neperoBopax Ha KOPPEKTUPOBKE HAAOrOBOIO COrAalLeHKs, a B
COOTBETCTBYHOLLEM TEKCTe KOMMeEHTapma K KOHBEHUMW AeAaTb
HeobxoAMMbIe OroBOPKM (reservation), AM60 ocTaBaTbcs B «0b-
LLLEM CTPOHO», HO BHOCWTb UBMEHEHUS @ CUCTEMY BHYTPUIOCYAGP-
CTBEHHOIO HAAOrOBOrO MpaBa, ¢ TEM UYTOObl 3aA0XEHHbIE B Mo-
AenbHOM KoHBeHUMK OCP KOHCTPYKUMK (BOCNPOM3BOAUMBIE B
ABYCTOPOHHUX HAAOTOBbIX AOrOBOPaXx) 6bIAU 3GOEKTUBHBIMU U
MOTIAWM PEAABHO NPUMEHSATLCS HE TOAbKO APYIMM FOCYA@PCTBOM -
CTOPOHOM MO HAAOFOBOMY COrAALLIEHWIO, HO 1 Poccuen.

2. B HacTtosilee Bpemsa Poccuiickon Gepepaumeit 3akaoue-
HO 86 MEeXAYHapPOAHbIX COrAalleHW 06 U3bexaHnu ABOMHOIO
HaAOro0BAOXEHUSA, 77 U3 KOTOPbIX PAaTUOULMPOBAHBI (NMPWU 3TOM
He YYMTbIBAKOTCA MEXAYHAPOAHbIE COrAaLLEHNSI MO UHBIM HaAO-
roBbIM BOMPOCaM: O MPUHLUMNAX B3UMaHUSA KOCBEHHbIX HaAO-
roB MpuW 3KCNOPTE U UMMNOPTE TOBAPOB, PaboT U YCAYT; B cdhepe
HaAOrO0BAOXKEHNUA MEXAYHAPOAHbIX NEPEeBO30K; 06 obmeHe
MHbOPMaLIMEN 1 B3aUMHOM NomoLLmn B Hopbbe ¢ HAaAOroBbIMHU
HapyLeHNaMH).

OTMeTuM, uto Poccua BbICTyNaeT B MEXAYHAPOAHbIX 3KO-
HOMMWUYECKMX OTHOLLEHMAX U KaK 3KCMOPTEP, U Kak MMMOPTEP
Kanutana (TexHonorni). CteneHb akTMBHOCTM Poccum (ee xo-
3AUCTBYIOLIMX CYObEKTOB) M BanaHC PE3YALTATOB BHELLIHEIKO-
HOMMWYECKON AEATEABHOCTM SIBHO HEOAHOPOAHbLI MPU 3KCTpa-
NOAAILMKN MPUMEHUTEABHO K Pa3AMUHbIM peroHam mupa (CHI,
BocTouHon n 3anaaHon EBpone. BanxHemy BocToky, HOro-3a-
napHon Asuu, Kutato, AatmHckon Amepuke, CeBepHolt Amepu-
Ke U T. A.) MpKn 3TOM, NO HalLeMy MHEHUIO, HAaAOroBasi MOAUTUKA
Poccuun ponxHa anddepeHumpoBaTbes ¢ y4ETOM HEOAHOPOAHO-
CTM BHELLUHE3KOHOMMWYECKON aKTMBHOCTM Poccun B pa3AmMUHbIX
pervoHax Mmpa, UTo B CBOKD OUYepeAb AOAKHO COOTHOCUTLCSH C
OnpeAeneHHON BapuaTMBHOCTbIO MPUMeEHAEMOro TMNOBOro Ha-
AOroBOro coraawerusa Poccuiickon ®epepaumnn. CTpemMAaeHME K
MEeXaHUYeCKOMY BOCMPOU3BEAEHUIO €AMHO0OPAa3HON GOopPMbI
TMNOBOro coraalleHusi, HanpoTuB, BEAET K H




COAEpPXaHMA BCEX 3aKAKOUEHHbIX HAAOTOBbIX CO-
rhnalleHnin 6e3 yyeta 0COBEHHOCTEN TOPrOBO-9KOHOMMUUECKUX
OTHOLWleHMI Poccuiickon depepaumm C COOTBETCTBYHOLUMM [O-
CyAapcTBOM-NapTHEpPOM. Brnpouem, MHOrA@ BapvaLMn MCMOAb-
3yeMbIX HAAOTOBbIX COrAALLEHUI camu Mo cebe okasbiBatoTcs
He BMOAHe onpaBAaHHbIMU. B cBS3U ¢ 3TMM obpallaeT Ha cebs
BHMMaHWE HEKOTOpas HEMOCAEAOBATEAbHOCTb: MPU  3aKALO-
YEHUU MEXAYHAPOAHBIX COMAALLIEHW CO CTpaHaMW AAAbHErO
3apybexbs HAAOTOBbIE CTABKWM B FOCYAAPCTBE-UCTOUHWUKE MPU-
MEHUTEABHO K MAaCCMBHbIM AOXOA@M (AMBMAEHAbLI, MPOLEHTHI,
POSIATU) cocTaBAsoT 5 % - 10 %, (a uHoraa 1 0 %), B TO Bpems
KaK Mo COrAaLIEHUsIM ¢ BAMXANLLIMMK SKOHOMUYECKUMM MNap-
THepamu U3 ctpaH CHI / EBpA33C aHaAOrMUHbIe AOXOAbI 06-
AararotTcs y UCTOUHKUKa no ctaBkam B 10 % - 15 %.

Tak, BecbMa OAAronpusTHbIE YCAOBUSA HAAOrOOOAOXKEHUS
AVMBUMAEHAOB B FOCYA@PCTBE-UCTOYHMKE COAEPXATCH B MEXAY-
HapPOAHbIX coraalleHusx ¢ ABcTpuei, fepmaHuen, Utanuen,
MpaHom, Kunpowm, HOxHon Kopeei, OmaHoOM, PUHAAHAMEN,
XopBatuein, AcTtoHner n KorocnaBuem, B KOTOPbIX MPEAEAbHbIN
pasmMep Hanora He npeBbiwaeT 5 % npu onpeAeAeHHbIX YCAOBU-
ax (obAapaHWE KanUTanoM BbiNAaQUMBatOLWEH KoMiaHuKu ot 10
% p0 30 % u (MAM) cToMmocTbio kanutana ot 40 Teic. Ao 500
TbIC. AOAA.). TIpK 3TOM MpeAenbHblid pa3Mep Hanora Ha AMBMU-
AEHAbI B FOCYAQPCTBE-UCTOUHMKE B COMAALLIEHUSIX CO CTpaHamMu
CHI/ EBpA33C cocrtaBasieT B cpepHem ot 10 % po 15 %, uto
C NO3MLMKN OTAEAbHbIX HAAOTOMAATEALLUMKOB MOXET MpeAcTaB-
AAITbCA MeHee BAaronpUsITHbIM.

AHaAOTrMYHas CUTyauMs CAOXMAACb B OTHOLLUEHWM MPOLEH-
TOB, CTaBKa HaAOra Ha KOTOpble MOXET OblTb CHUXEHA A0 5 % B
3aBMCUMOCTU OT COTAALLIEHUS], @ MO HEKOTOPbLIM COMAALLEHUSAM,
Mo CyLIEeCTBY, MPUMEHSIETCA METOA OCBOOOXAEHWSA, T. €. Mpo-
LieHTbl MOTYT 0bAaraTbCsl TOAbKO B FOCYAQPCTBE PE3UMAEHTCTBA
KOMMaHWK, NOAYYaOLLEN MPOLIEHTHbIA AOXOA (CM., Hanpumep,
coraalleHus ¢ ABctpuent, Benrpuen, frepmanumeint, Knunpom, HOx-
Hov Kopeei, KyseiTtom, OMmaHoMm, CroBaknein, OUHASHANEN U
UYexunent). OcTtanbHble MEXAYHAPOAHbIE COMAALLEHWUST MpeAyCMa-
TPMBAIOT NPEAEAbHYIO HAAOTOBYIO CTaBKy B rocyAapCTBE-UCTOu-
HUKe B pa3mepe oT 5 % (Katap, AuBaH, TypkmeHucTaH), 7,5 %
(MpaH), 10 % 1 panee po 15 %. Mpu 3TOM NPEAEALHbIN pasmMep
HaAora Ha NPOLEHTbI B FOCYAQPCTBE-UCTOUYHMKE B COTAQLLEHMUAX
co ctpaHamu CHI' / EBpA33C coctaBasieT B cpepHem 10 %, uto
C NO3ULMN MHAMBUAYAABHOTO HAAOTONAATEABLLIMKA TaKKe MOXET
NPeACTaBASITbCA MeHee HAaronpPUATHbIM.

3. OTcyTCTBME YETKOM METOAMKU MPUMEHEHMUS MOAOXKEHWUN
HaUMOHAABHbIX 1 MEXAYHAPOAHbBIX HOPM MO MPOTUBOAENCTBUIO
YKAOHEHWIO OT HAAOrOOBAOXEHMSA 0OBACHAETCH, B NMEPBYHO OYe-
peAb, HEAOCTATKOM HaLMOHAAbHOM pernaMeHTauumn U AeTanu-
3aUMM HOPM MEXAYHAPOAHBIX COrAalleHWn. CBUAETEALCTBOM
NpobeAbHOCTM B AQHHOW coepe MpPaBOBOro PEryAMpoBaHUs
aadeTcsa dakt npuHATUA MNaeHymom BAC P® noctaHOBAEHUA
ot 12 okT6ps 2006 1. Ne 53 «06 ouUeHKke apbUTPaxHbIMU cyAa-
MW 060CHOBAHHOCTM MOAYYEHWUSI HAAOFOMAATEABLLMKOM HAAOTO-
BOI BbIrOAbI» (OAHOMO M3 HaMboAee LIMTUPYEMbIX B HACTOsLLEE
BPEMS), NPMU3BAHHOIO BOCMOAHUTb HEAOCTATKM HAAOrOBOrO 3a-
KOHOAQTEABCTBA O MPOTUBOAEWCTBUM YKAOHEHWUIO OT YMA@Thl
HanoroB. OAHaKo cama BO3MOXHOCTb NPUMEHEHWS AGHHOMO
NMOCTAHOBAEHUSI K OTHOLLEHUSIM, PETYAUPYEMbBIM MEXAYHAPOA-
HbIMW COrAALLEHUSIMW, OCTAETCA B HEKOTOPOM CTeneHU nNpobae-
MaTUYHOM, He rOBOPS YXKE O TOM, TO NPAKTMKA €ro NPUMEHEHUSA
B HAAOroBbIX criopax de facto HepocTaTtouHoO epAnHoobpasHa m
HEMHOrOUUCAEHHA, OCOOEHHO B KOHTEKCTE TpaHCrpaHWUHbIX

HAAOroBbIX CMOPOB. [lopAYEepKHEM NPU 3TOM, UTO yKa3aHHOe no-
cTaHoBAeHUe BAC PO He npeaycmaTpuBaeT cneLmanbHbIX npa-
BUA U HOPUAMYECKUX KOHCTPYKLMIA, HAnpaBAEHHbIX Ha 60pbOy
C YKAOHEHUEM OT HAAOFOOBAOXEHWS Y HAAOTOBLIMW 3AOYMOTPE-
O6AEHUSIMU B TPAHCTPAHWUUHbBIX CUTYaLMSX (T. €. B paMKax BHELL-
HE3KOHOMMWYECKMX OTHOLLEHMI). BMecTe ¢ TeM, Kak Mbl

MoKaXeM B AAAbHEWLIEM, COOTBETCTBYHOLUME CUTyaLMK 06-
AAAAHOT 3aMETHOM CNELMPUKON, TaK Kak peryaupyemMoe Hanoro-
BOE OTHOLLIEHWE BCErAA OCAOXHEHO MHOCTPAHHBIM SAEMEHTOM.

4. TpUMEHEHNE MHOIMMX MOAOXEHWUNA MEXAYHAPOAHbBIX Ha-
AOTOBbIX AOrOBOPOB 0becneunBaeTcs pasAMUHbIMKU NPOLEAYP-
HbIMW NPaBUAAMM, KOTOPbIE MOTYT Kak cnocobCTBOBaTb Peanu-
3aUMK COOTBETCTBYIOLLMX HOPM MEXAYHAPOAHbIX COrAaLLEHWI
HaAoronAaTeAbLUMKaMK, Tak W 3aTpyAHsTb ee. B yactHoCTH,
ocoboe 3HaueHWe npUobpeTatoT OTMEUEHHLIE MPOLEAYPHbIE
HOPMbI MPU NPUMEHEHWUU CTATEN HAAOTOBbIX COTrAALLEHUI 06
YCTPAHEHWU ABOMHOIO HaAOroOOAOXEHWA B BMAE 3adeTa 3a-
pybexHoro Hanora (cT. 23) UAM NPU NMPUMEHEHUW MpaBUA 06
OrpaHUYEHUN MAKCUMAAbHON CTaBKM HAAOrOOOAOXEHUSI AUBU-
AeHA0B (cT. 10), npoueHToB (CT. 11) nan posiaTu (cT. 12) y uctou-
HWKa. AHaAM3 CKAAAbIBAOLLENCA CyAeOHO-apbUTPaXKHON Npak-
TUKWM NOKa3bIBaET, UTO B COOTBETCTBYHOLLEN chepe poccUickoe
HaAOroBOE 3aKOHOAATEABCTBO W MpaKTUKa ero MHTepnpeTauum
Hebe3ynpeUHbl, UTO CHUXAET MHBECTULIMOHHYIO NMPUBAEKATEAD-
HoCTb Poccuu.

2. TPAHCTPAHUYHOE HANOIFOOBAOXKXEHUE
U NPOTUBOYKAOHUTEAbHbIE HOPMbI

MexXayHapoAHOE NpPodeccMoHaAbHOE CoobLLEeCTBO, 06b-
eAMHSAOLLLEE MPEACTaBUTENEN KaK roCyAapcTB, Tak M HaAOro-
MAATEAbLUMKOB, AABHO 3aHMMaeTcs NPoBAeMaMu YKAOHEHUSI
OT HAAOrOOBAOXEHUS, 0OXOAOM HAAOrOB, HEAO3BOAEHHbBIM Ha-
AOTOBbIM MAAQHWPOBAHWEM W WHbIMW CMOCOBAMU CHUXEHWUS
(ycTpaHeHUs1) HaAoroBoro 6peMeHH C MUCMOAb30BAHUMEM BCEX
BO3MOXHbIX MHCTPYMEHTOB KaK Ha MeXAyHapOAHOM YpPOBHE,
Tak U Ha HaUMOHaAbHOM. B kauecTBe NprMepoB AOCTAaTOHMHO Ha-
3BaTb AEATEAbHOCTb MeXAyHapOAHOM HaAOroBOM accoumaumm
(International Fiscal Association, IFA), O3CP, pynnbl akcneptoB
no MeXAyHapoAHOMY COTPYAHMUYECTBY B HAAOrOBbIX BOMpocax
npy AKOCOC OOH u ap.

Bonpocbl 60pbbbl C YKAOHEHWMEM OT HAAOrOOBAOXEHMS,
06X0A0OM HAAOIOB, HEHaAAEXALWMM MPUMEHEHUEM MEXAyHa-
POAHBIX HAAOTrOBbIX COTAALLUEHWMM U T. A. HEOAHOKPATHO CTaHO-
BMAMUCb MPEAMETOM CEPbE3HbIX HayUHbIX U MPAKTUYECKUX WUC-
CAEAOBaAHWM, O YEM CBMAETEALCTBYET, B YUAaCTHOCTM, TEMATUKA
IFA Cahiers de droit 3a 1983 r. (Tax Avoidance and Tax Evasion),
1989 r. (The Disregard of a Legal Entity for Tax Purposes),
1996 r. (International Aspects of Thin Capitalization), 2001
r. (Limits on the Use of Low-Tax Regimes by Multinational
Business: Current Issues and Emerging Trends), 2002 r. (The
Tax Treatment of Transfer of Residence by Individuals), 2002 r.
(Form and Substance in Tax Law), 2010 r. (Tax Treaties and Tax
Avoidance: Application of Anti-Avoidance Provisions).

KommeHTapumn K MoaenbHbIM koHBeHUMsAM O3CP 1 OOH Tak-
Xe CoAepXaT cneumanbHble MOAOXEHMUSA K CT. 1, NOCBALLEHHbIE
npobaemMe HenpaBOMEPHOro0 WMCMOAb30BAHUS KOHBEHUMIA. B
pamkax IKOCOC OOH ¢ 1983 r. pericTByeT KOMUTET 3KCNEPTOB
no MeXAyHapoAHOMY COTPYAHMUYECTBY B HAAOrOBbIX BOMpocax
(paHee - pynna aKcnepToB), KOTOPbIM TaKXe FOTOBUT Pa3AWu-
Hble MaTepuanbl, NOCBsLLIEHHbIE NPoOBAEMaM MCMOAb30BAHUS
HAAOrOBbIX COMAALLEHUIN AASI YKAOHEHMS (0OXOAZ




B MeXAyHapoAHOM NpakTMke OOLLEMPUHATBI CAEAYHOLLME
NOAXOAbI K MPEAOTBPALLEHMIO HEHAAAEXKALLLETO MCNOAB30BaHUA
HAAOrOBbIX COrAalLeHn: 1) cneumanbHble NPOTUBOYKAOHUTEND-
Hble HOPMbI, MPEAYCMOTPEHHbIE HAUMOHAAbHbLIM 3aKOHOAA-
TEAbCTBOM,; 2) 06LLME NPOTUBOYKAOHUTEABHbLIE HOPMbI, NMPEAYC-
MOTPEHHbIE HALMOHaAbHbIM 3aKOHOAATEALCTBOM; 3) cyAebHble
AOKTPUHbI, ABASIOLLUMECS 4acTbio HauMOHaAbHOro npasa; 4)
crneunanbHble NPOTUBOYKAOHUTEABHBIE HOPMbI, MPEAYCMOTPEH-
Hbleé B HAAOFOBbIX COrAALLEHUSIX; 5) 06LLME NPOTUBOYKAOHUTEAD-
Hbl€ HOPMbI, MPEAYCMOTPEHHbIE B HAAOTOBbIX COAALLEHUSAX; 6)
WHTEpNpeTauma NOAOXKEHUM HAAOTOBbIX COrAALLIEHWUH.

2.1. CneumnanbHble MPOTUBOYKAOHUTEABHBIE HOPMbI, MPEAYC-
MOTPEHHbIE HALUMOHAAbLHbBIM 3aKOHOAGTEALCTBOM

C yueToM 0COBEHHOCTEN MOCTPOEHWSA NPABOBOI CUCTEMbI FO-
CyAapcTBa NPUMEHEHMWE CNELMAaNbHbBIX MPOTUBOYKAOHUTEABHbIX
HOPM, NPEAYCMOTPEHHbIX HAUMOHAAbHbIM MPaBOM, NPeACTaB-
ASIETCSI MPEUMYLLECTBEHHBIM C TOUKU 3PEHUA TMOKOCTU dOopM
TakUX HOPM U NOpPsSAKA MX YCTAHOBAEHUA W MPaBONPUMEHEHNS.

B 3apybexHoM npakT1ke K NpoTUBOYKAOHUTEABHbLIM HOPMaM
OTHOCATCS MOAOXEHUSA O KOHTPOAMPYEMOM WMHOCTPAHHOM KOM-
naHun (CFC rules), MeXayHapOAHbIX MHBECTULIMOHHBIX GOHAAX
(FIF), «<HepAOCTaTOUHOM KanuTaAM3auun», «HAAOrax Ha BbIXOA»
(exit taxes) u ap.

HanoroBoe 3akoHopaTenbcTBO Poccuiickon Pepepaumn He
oTAMUaeTcsi U306MAMEM CMELMAAbHbIX NMPOTUBOYKAOHUTEABbHbIX
HOPM. K MOCAEAHUM MOXHO OTHECTU, HANPUMEP, NPaBUAA «HE-
AOCTaTOYHOW Kanutaamsaumm» (n. 2 cT. 269 HK P®); npaBuaa n.
2 cT. 275 HK PO, npeaycMaTp1BatoLWEro YCTPaHEHWE ABOMHOIO
HaAOr00BAOXKEHWUA AMBUAEHAOB WUCKAKOUMTEABHO B OTHOLLIEHWU
POCCUMCKNX XONAMHIOB; OrpaHUYeHne HAAOrOBOM CTaBKK B OT-
HOLIEHWUU AMBUAEHAOB U3 OPLLIOPHBIX 30H (Noan. 1 n. 3 cT. 284
HK P®); B onpepeneHHOoN CTeNeHU - OrpaHUUYEHUE HAAOTOBbIX
BbIUETOB MPU ONPEAEAEHWMM HAAOTOBOM 6a3bl N0 HAAOTY Ha AO-
XOAblI GUIUYECKUX AULI-HEPESUAEHTOB.

B mexayHapoAHOW NpaKTUKe MAET AUCKYCCHS O TOM, HACKOAb-
KO HaUMOHaAbHblE NMPOTUBOYKAOHUTEAbHbIE MEPbl MOIYT ObiTb
COBMECTUMbI C HAAOTOBbIMM COrAaLLEHUSAMU. Mbl Xe noraraem,
YTO MPUMEHUTEABHO K POCCHMM A@HHBIM BONPOC peLlaeTcs NoAo-
XUTEAbHbIM 06pa30M: HaUMOHAAbHbIE NPOTUBOYKAOHUTEAbHbIE
HOPMbI camu Nno cebe He MoryT O6biTb HECOBMECTUMbIMU C HAAO-
roBbIMUW COTAQLLEHUAMM, ECAY TOABKO NOCAEAHUMU HE YCTaHOB-
AEHO MHOE YETKOE NpaBmAo. MNpu 3TOM OTCYTCTBUE B HAAOTOBOM
COrAaleHnM NPOTUBOYKAOHUTEABHBIX HOPM, MPEAYCMOTPEHHbIX
B HAUMOHAAbHOM 3aKOHOAATEALCTBE, HE AOAKHO O3Hauatb, YTo
OHW HE MOTYT MPUMEHATLCA AAXE K OTHOLLUEHUAM, OCAOXHEH-
HbIM MHOCTPaHHbIM 3AEMEHTOM M OTYACTU AONOAHUTEALHO pEry-
AMPYEMBIM MEXAYHAPOAHbBIM AOTOBOPOM.

Bonee Toro, runoteTMYECKNIA KOHPAUKT HALIMOHAABHbBIX HOPM
N MEeXAYHapOAHOro AOroBopa ycTpaHsietcsi: 1) CCblAkOW B AO-
roBOpE Ha TO, YTO HUKAKUE HaLMOHaAbHblE MPOTUBOYKAOHU-
TEAbHbIE HOPMbI HE MPOTUBOPEYAT HAAOrOBOMY COMAALLEHMIO,
2) ykasaHWeM B HaAOrOBOM COrAalLEHWU Ha crneuuduyeckue
HaUMOHAAbHbIE MPOTUBOYKAOHUTEABHbBIE HOPMbI, MOAAEXALLME
NPUMEHEHUIO B KOHKPETHbLIX CAyYasx (Kak, Hanpumep, B CT. 9
- Ha NpaBuAa 06 «accoLMUPOBaHHBIX MPEANPUATMAX», B CT. 10,
11 - Ha noHsTUE «BeHedULMaPHOro BAAAEAbLA» U MPABKUAA «HE-
AOCTaTOYHOW KanuTaAM3auuK»), a TakxKe yKa3aHWeM B crneuu-
AAbHbIX CTaTbAAX O KOHTPOAMPYEMOM MHOCTPAHHOM KOMMaHUK U
AP.; 3) CCbIAKOM Ha NMOAOXeHUA M. 2 a. 3 «06LIMe onpeseAeHUs»
COrAaLlEeHKUs, MO KOTOPOMY BCE OMNPEAEAEHUS, HE OXBAYEHHbIE

COrnaleHUeM, AOAKHbBI TOAKOBATLCA UCXOAA M3 HAUMOHAABHOTO
3aKOHOAQTEABCTBA, ECAU U3 KOHTEKCTA COMAALLEHUS HE CAeAYET
WUHOE (PE3UAEHT, HEABWXMMOCTb, TPAHCNOPT U T. N.); 4) nyTem
HaAAEXALLETO TOAKOBAHMUA HAAOrOBOrO COrAalIEHUA COBMECT-
HO M B KOHTEKCTE HaLMOHAAbHbIX MPOTUBOYKAOHWUTEABHbLIX HOPM
(HapyLleHWe cornalleHnsa BEAET K HAPYLLUEHUIO HAUMOHAABHOMO
npaBoMNopsiAka, CAEAOBATEABHO, MOTYT ObITb MPUMEHEHbI HaLW-
OHaAbHbIE MPOTUBOYKAOHUTEABHBIE HOPMbI).

2.2, 06uwMe NPOTUBOYKAOHWUTEABHBIE HOPMbI,
TPEHHbIE HALMOHAABbHbIM 3aKOHOAATEABCTBOM

MexaAyHapoAHOW NPaKTUKe M3BECTHO (M 3TO MOATBEPXAAET-
CA HaUMOHAAbHbIMU AOKAapamu IFA), uto MHOrMe rocyaapctea
UMEIOT AOCTATOMHO Pas3BUTbIE HALMOHAAbHbIE MPOTUBOYKAOHU-
TeAbHble NpaBuAa obLLEro AencTBus (0bLiee NPaBUAO HE3AOY-
notpebaeHus npaBoM - General Anti-Abuse Rule (GAAR) v ap.),
KOTOPbIE NPeAHa3HaUeHbl AAA NPEAOTBPALLEHMS 3A0yNOTPEOAE-
HWIA, HE PErYAMPYEMbIX CrEeLMaAbHbIMU HOPMaMKU UAK cyaeb-
HOW AOKTPUHOM.

C TOYKM 3PEHUA COBMECTUMOCTU C MEXAYHAPOAHLIMU Ha-
AOTOBbIMMU COTA@LLEHUAMU B NN. 22 1 221 KOMMeHTapus K CT.
1 MopaenbHoM KoHBeHUMKM O3CP oTmeuaetcs caepytollee. Mo-
CKOAbKY 06LLIMe NpaBrAa HE3AOYNOTPEBAEHWS NPaBOM COCTaB-
ASItOT YacTb 6a30BbIX HALMOHAABHbIX MPABUA U HE pPaccMaTpu-
BalOTCA B COrAALUEHUSAX, OHU HE 3aTparMBatoTCs NOCAEAHUMM,
W NO3TOMY KOHOAMKTA, Kak NPaBUAO, HE AOAKHO ObiThb. B cBA3K
¢ atum O3CP chopmyarpoBana «pyKOBOASALLMIM MPUHLMM», CO-
FAQCHO KOTOPOMY MPEUMYLLECTBA HAAOrOBOIO COMAALLEHUA He
AOAXKHBI MPEAOCTaBAATLCH, KOTA OCHOBHOW LEABIO COBepLUe-
HWUA ONPEeAEAEHHbIX CAEAOK AW omnepaLmit 6bIA0 NoAyYeHUE 60-
Aee BAaronpuATHOrO HAAOTOBOIO PEXMMA, Tak Kak 3TO MPOTUBO-
PEYUMAO Bbl LEASIM U MPUHLIMIMIAM COOTBETCTBYHOLLIMX MOAOXEHUIA
coraalleHus.

3aKoHOAATEABHO CHOPMYAMPOBAHHOE 0OLLEe NPaBUAO He-
3noynotpebaeHna npaBom (GAAR) COAEPXMUTCA B HAAOIOBbIX
3aKoHax OOAbLLUMHCTBA €BPOMENCKUX FOCyAapcTB: B ABCTPMM
(§ 22 BAO), 3ctoHuun (ct. 83(4) ITA), OuHAsHAMK (cT. 28 Act
on Assessment Procedure (1558/1995, the AAP). ®paHuum
(ct. L.64 of the Tax Procedural Code/ Livre des Procedures
Fiscales (LPF), lepmanuun (c1. 42 General Fiscal Code /
Abgabenordnung (AO), BeHrpuun (Law 2003/92), UpnaHauu
(ct. 811 Irish Taxes consolidation Act 1997), Utaauu (cT. 37-bis
Income Tax Assessment Code), HuaepaaHaax (c1. 31 General
Tax Act), Monbwe (ct .24b § 1 General Tax Act). NMoptyraanu
(ct. 38(2) General Tax Law), PymbiHuu (cT. 11 Fiscal Code), Uc-
naHuu (General Tax Law 2003 Law 58/2003 of 17 December),
WBeumn (Anti-Avoidance Act, Swedish Code of Statutes
1995:575), Beankobputanuun (A General Anti-avoidance Rule
for Direct Taxes). B 10 xe Bpemsa Takoro npasuaa GAAR Her,
Hanpumep, B 3akoHax beabruu, AaHun, Hopserun, Cepbun u
UcnaHuu.

B Poccuitckon Pepepaumu, HECMOTPSA Ha OTCYTCTBUE SIBHO
BbIPaXeHHOro 06LLEro NpaBMAa 0 HE3AOYNOTPEOAEHUM NPaBOM
B 3aKOHOAATEALCTBE O Hanorax W cbopax, 6a3oBble U 0OLIEOT-
pacAeBble HaYana A@HHOTo NpUHUMNA, NPUMEHUMbIE U K Che-
pe HanoroobAOXEHMS, CopepXaTes: B Y. 3 CT. 17 KoHCTUTyumun
P®, cornacHo KOTOpPOM OCyLLIECTBAEHWE NPaB M CBOOOA UEAO-
BEKA W MPaxpaHUHA HE AOAKHO HapyllaTb npaBa M CBOOOAbI
Apyrux avu; B N 1 c1. 10 TK PO, No KOTOPOMY HE AONyCKaroTCA
AEWCTBUA rpaxAaH M FOPUANMYECKMX AUL, OCYLLECTBASIEMbIE WUC-
KAKOUWUTEABHO C HAMEPEHUEM NPUYUHUTL BPEA Apyrovvly AMLY, @
Takxe 3A0ynoTpedAeHne NpaBoM B UHbLIX HOP .

npeaycmo-




AMBatoLLLel 6a30Bble NPUHLMMBI HAAOFOOBAOXEHMSA
(BCEOBLLHOCTH, paBEHCTBA, 3aKOHHOCTH, 3KOHOMMUYECKOrO OC-
HOBaHUS HAAOFOOOAOXEHUA U T. A).

Bmecte ¢ Tem 3akpenaeHue npaBura GAAR B pOCCUIACKOM
HaAoOroBoM npase HyAeT cnocobcTBOBaTh peaAr3aLiMu BCEX OT-
MEUEHHbIX NMPUHLMUMNOB HAAOrOOBAOXEHUS, a Takxe obecneuve-
HUtO TpeboBaHWA €AMHCTBA HAAOrOBOM CUCTEMbI, UTO B WUTOre
6yAeT 3bdEKTUBHO CNocobCTBOBATh, HapsAAY C APYrMMU Mepa-

MU, Bopbbe ¢ YKAOHEHWEM U 0OXOAOM HAAOTOOBAOXKEHUS.

KivitarBecPyToKTaTtH lcariTeleurasiataxdcompoog

NMpe3eHTauum YAEHOB
AKcnepTHOM rpynnbl
EBponencKo-A3uaTcKoro
NPaBOBOro KOHrpecca

7-8 niona 2012 r. B EkatepuHbypre coctosinach LLlectas ceccust
EBponeiicko-A3MaTckoro npaBoBOro KOHrpecca. B pamkax pa-
60TbI AkcnepTHol rpynnbl «[paBoBoe obecneyeHne Mexrocy-
AAPCTBEHHOrO MapTHEpPCTBa M UHTErpaLun B chepe 3KOHOMU-
K1, GUHAHCOB, HAAOrOOOAOXKEHUS U TAMOXEHHbIX OTHOLLIEHUH»
06Cy)XAaAMCb MOAEAbHbIE HANOTOBLIE KOHBEHLMM W BOMPOCHI
pa3paboTku U NPUMEHEHHS HAAOTOBLIX AOTOBOPOB. JKCNEpThI
U YYACTHUKM BbICTYNUAK C HALLMOHAALHBIMU AOKAAAAMM, MOATO-
TOBAGHHbIMM Ha OCHOBE BONPOCHUKOB, 00CY)AAAW HANOTOBOE,
TaMOXeHHOe, BaAlOTHOE 3aKOHOAATEALCTBO B CBETE MHTErpaLy-
OHHbIX npoueccoB BTO, E3IN u TamoxeHHoro coto3a EBpA33C.

Mpe3enTauuu K Lectoi ceccum Konrpecca, 2012r.

ucrore flacwyane (Utanmsa / ABCTpuA), npo-
hpeccop HanoroBoro npasa BeHckoro yHuBep-
cuTeTa SKOHOMUKU U YHuBepcutera CanepHo,

A.10.H, npodeccop dowmlcad! fin Baglidh

Hsresa Mapura @eqoposHa, 3aBepyrouian
Kadpeapor ¢uHaHcoBoro npasa MIY um.
NOMOHOCOBA, K.10.H., AOLEHT; OTKpbITUE 06-
cyXpeHUA, «HoBble TEHAEHLMU B NpaKTUKe
apbuTpaxHbiX CyA0B N0 npobaemam npu- 4
MEHEHUSI MEXAYHAPOAHbLIX COrAALLIEHHUH
06 M36€XXaHUW ABOIHOIO HaNO-
roo6A0XKeHUs» S5

rapes Oner Cepreesmy, 3ame-
CTUTEAb  3aBEAYHOLEro  KadeApou
¢uHaHcosoro npasa YpltOA; koop-
AWHaTOp HayYyHO-UCCAEAOBa-
TEAbCKOTO LEHTPa, K.H0.H.,
AOLEHT, «TpaHcrpaHUuHoe
HanOroo6AOXKEHHUE W NPOEKT
OCHOB HaAOroBOro 3aKOHO-
AATeAbCTBA

BPA3IC» CREREEED SP>

Casuurni AHgpen HBaHosny, 3ame-
CTUTEAb AMPEKTOPA HayuHO-UCCAEAO-
BaTeAbCKOr0 LEHTPA CPaBHMUTEAbHO-
ro U MeXAyHapoAHOro ¢GMHAHCOBOIO
npasa, K.l0.H., «HanoroobaoxeHue
TPAHCTPAaHUYHOW NpeAnpUHUMA-
TEAbCKOW AEATEAbHOCTU W NpaBo-
BO PEXUM HEAMCKPUMUHALUU»
kAP

Yepenarnos Cepred Arexceesny, pyko-
OAMTEAb MPAKTUKU HaYYyHO-UCCAEAO-
aTeAbCKOro LEHTpa CPaBHUTEAbHOIO U
€XAYHAPOAHOro (UHAHCOBOrO npasa,
K.10.H.; «HanoroobnoxeHue TpaHc-
PaHUYHbLIX NEepeBo30K: Npobaembl
U pelieHus (B KOHTEKCTe BO-
pocos TpaHcrpaHUYHbIX
HepronocTaBoK 4epes npu-
0EeAUHEHHYIO CETb)»
S>>

llycroBanos  EBreHnn  Baagnmnuposnd,
kadpeppa ¢uHaHcoBoro npasa YpliOA,
«06MeH uHpopmaLmuen N0 HaAOFOBbIM
AenaM U NOMOLLb BO B3bICKAHWUM Ha-
AOTOB: MEXAYHapOAHas AOroBOPHO-
npaeoBas 6a3a M BHyTpUrocyaap-
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PaKTHKa» CREFEED S5

Iprnropses Anenceri Cepreesny, Kapeppa GUHAHCOBOroO
npasa Ypl'tOA, «MeToAbl yCTpaHEHUsi ABOHOIO HaAOroo-
6noxeHuA: npobaembl NPUMEHEHHUAI GUKTUBHOTO 3ayeTa B
YCAOBUAX NPUMEHEHUA BO BHYTPUIOCYAAPCTBEHHOM NpaBe
MeXaHW3MOB HaAOroBOro CTUMYAMPOBAHWA WHHOBALMOH-
HOW AEATEAbHOCTU» CREREEES S5

Parnos Mbsa AHgpeesny, kadeppa ¢u-
HaHcoBoro npasa YpltOA, «YctpaHeHue
ABOWHOTO HaAOTr00OAOXEHMA M TpaHC-
¢depTHoe ueHooOpa3oBaHWe: HOBOE
pery\FMpoBaHWe ¥ HepelleHHble Npo-
6nrembi» S

laBLunHa BunbreabmnHa [paHoBHa, co-
BETHUK, PYKOBOAUTEAb NMPAKTUKU BHELLHE-
Toproeoro peryamposanusa (DLA Piper),
«TpaHcrpaHMyHoe  Hanoroobno-
€HUEe B KOHTEKCTE TaMOXEHHbIX
OTHoweHun U npasua BTO: no-
TaHOBKa NpobAembl»

>>

Pasquale Pistone (EU, Austria/ltaly), ®
URYI-ESF Professor of International §
and European Tax Law at the
Wirtschaftsuniversitdt  Vienna,
Professor of Tax Law, University
of Salerno, «The influence of
OECD and UN Model Treaties
on bilateral treaties around the
world» craeEm S5

Aanewt, A.10.H., «®opmupoBaHue
HOBbIX MOAEAEH HaAOroBbIX COrAQ-
LUEeHUH B YacTu u3bexaHua ABOM-
HOr0 HaAOr00OAOXKEHUA B OTHO-

CKAUAThE

the Wirtschaftsuniversitat Vienna,

€HUKU 6aHKOBCKUX onepauuin» |

Ban Tuy (Kutail), npodeccop lMeKUHCKO-
0 06beAMHEHHOro YHMBepcuTeTa, «An
Analysis on the Recent Structural Tax
Reduction in China»

«The

cuTeTa,
Market Economy Construction in China
and the Establishment of Socialist

Legal System»

ameHyLKo HBaH BaagHmuposny, pOLEHT
apeppbl duHaHcoBoro npasa MIY um.
M.B. AomoHOCOBa, K.10.H., «<BAUsIHUE UH-
TerpaLuMoHHbIX NPOLECCOB B paMKax
EBpA33C Ha 3aKoHOAATEALCTBO PP
0 BaAlOTHOM peryAMpoBaHWU W Ba-
IOTHOM KOHTPOAE» CTEREEED >SS

Knannraposa Enena BacuibesHa,
AOLEHT Kadeapbl roCyAapCTBEH-
HOro U aAMMHUCTPATUBHOIO Npa-
Ba HOPUAMYECKOTO ¢aKyabTeTa
CaHkr-letepbyprekoro  rocy-
AAPCTBEHHOTO0 YHUBEpCHTETa,
K.10.H., «0 npakTMke npumeHe-
HUA apOUTPaXHbLIMKU CyAAMK
COrAalLeHui 06 n3bexxaHum ABOWHOrO HaAOr00OAOXKEHUSA B
2011 roay» CreREED S5

Mpe3eHTauuu k Maroi ceccuu Konrpecca, 2011 r.

Pasquale  Pistone, (EU, Austria/Italy), URYI-ESF

Professor of International and European Tax Law at

Professor of Tax

Law, University of Salerno, «Problems of multilingual
¢ interpretation of tax treaties» ez S>>

Yariv Brauner, (CLUA), Professor of Law,
. University of Florida, Levin College of Law,
«The United States National Report» &
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eHrpus), npodeccop YHuepcuteta Kopeu-
Hyca, bypanewr, A.10.H., «Application Of Model Tax Treaties
In Hungary» crearegss S5

Stafford Smiley, (CWUA) Professor at Georgetown Law
Center, Washington, DC, «Enforcement of U.S. Tax Rules
Abroad» cxaeEE S5

Hsrnesa M. @., 3aBepytowian kagpeApoid GUHAHCOBOrO npa-
Ba MIY um. AomMOHOCOBa, K.l0.H., AOLEHT, «AKTyaAbHble
npobAembl MEeXAYHaPOAHOTO HAaAOT006A0XEeHHUA (Ha OCHOBE
aHanu3a cypaebHOM NPaKTUKK)» CEEREEED S5

llycrosanos E.B., kapeppa ¢puHaHcoBoro npasa YpliOA,
«06MeH UHOpMaLUen U OKazaHWe NPaBoOBOI NOMOLLU BO
B3bICKAHUU HAAOTOB B TPAHCTPAHUUHLIX CUTyaLMUAX» =
T SH>

MbiktoiOaeB T./., noueHT kadpeapbl «@PUHAHCOBOE NpaBo»
Oroby BIMO duHaHcoBbIi yHuBepcUTET npu [paBUTEALCTBE
PO, k.1.H., «HanoroBoe npaBo Poccuu u KazaxctaHa kak oc-
HOBa pery\AMpoBaHUsl HaAOro06A0XeHMA B EAMHOM 3KOHO-
MUUYECKOM MPOCTPAHCTBE» CREREEED S>>

Casnurni A.N., 3amectutenb Aupektopa LleHtpa, «Hauuo-
HaAbHbIW AOKAAA PecnybAnku benapych» GrERrEEs S5

0630p AuccepTauum
3a 2012 r.

2012 rop 6biA BecbMa NAOAOTBOPHBIM U, K COXAAEHUIO, NO-
CA€AHMM ANA COMCKATeAel YU€HbIX cTeneHel no cneuyanb-
Hoctu 12.00.14 «ApAMHHMCTPATUBHOE NpaBo, GUHAHCOBOE
npaBo, MHGOpMaLUOHHOe npaBo». MpeacTaBAAeM KpaTKue
AQHHOTALUMU K AUCCEPTALMOHHBIM WCCAEAOBAHUAM NO OU-
HaHCOBOMY NpaBy C BbIAEP)XKaMKW U3 aBTOpedepaToB.

[yprnr A.C. COOTHOLLIEHUE PErYAATUBHOW U GUCKAALHOM

GYHKLMM B NPaBOBOM MHCTUTYTe cbopa

BrnepBble B ¢puUHAHCOBOW Hayke Poccun  aenaetca BbIBOA O
TOM, UYTO BaXHas POAb M 3HAUEHUE MHCTUTYTa cBopa B cUCTEME
bUCKaAbHbIX NAaTexel (HasHadeHue cbopa) onpeaenderca He
CTOAbKO €r0 GUCKAAbHbIMU, CKOAbKO €r0 PEeryAaTUBHbIMU MPO-
ABAeHUAMM. TakuMm 06pasom, cOop AOAXKEH CAYXWUTL Bapbepom
HE K MOAYUYEHUIO NpaBa, a K HEAOMYLLEHWIO 3A0YNOoTpebAeHUI
rpaxaaHamu CBOMMMU NpaBamMMu.

YKa3blBaeTcs, UTo HapyLleHWe NPUHLMNE SKBUBAAEHTHOCTH
cbopa B CTOPOHY NpeBbIlIeHUa cTaBku cbopa Hap 3aTparamu
roCyAapcTBa MOXET ObiTh OMPaBAAHO AULLb B UCKAOUUTEABHBIX
CAYUaaX PEryAvpYOLWMMU LeAaMU. B MHOM cAaydae duckanbHas
dyHKUMA cbopa nprobpeTaeTr Xxapakrep GpUCKAAbHON dYHKLIUM

HaAora.

McecaepyeTca BONpOC O COOTHOLLIEHUW PEryAaTUBHOW U du-
CKaAbHON QYHKLMK B GUHAHCOBO-NMPABOBOM WMHCTUTYTE cHbopa
W AEAaETCHA BbIBOA O TOM, UTO B NPOLLECCE 3BOAOUMN GUHAHCO-
BO-MPABOBOro UHCTUTYTa cbopa, ero puckanbHas GyHKUMUS no-
CTEMEHHO YTpauMBaET CBOE AOMUHUPYHOLLEE 3HAYEeHWe, TOrAa

KaK POAb PENYAUPYIOLLIEN GYHKLMM cObopa Bo3pacTaeT. EREED
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Pazrmsgnesa M.b. Teopua GMHAHCOBO-NPABOBOr0

NPUHYKAEHUA U chepbl ero NpUMeHeHUus

HayuyHan HOBM3Ha 3aKAOUAEeTCA B METOAOANOTMUYECKOW OCHOBE
MCCAEAOBaHUA, B pamMKax KOTOPOM, MCXOA M3 COOTHOLLIEHMSA
CBOOOABI U MPUHYXAEHUS, NMPUHYXAEHUA U YOEXAEHUS, @ Tak-
xe cnocoboB U GOPM MX NPABOBOrO OMNOCPEAOBAHMUS, ObIAU
YCTAHOBAEHbI OCHOBHbIE XapaKTEPUCTUKU MPaBOBOIO MPUHYX-
AeHusA. TlocaepoBaTEABHOE MPUMEHEHUE MOAYYEHHBIX PE3YAb-
TATOB B pPaMKaXx Y€ CAOXMBLUMXCA TEOPETUUECKUX MOAXOAOB
K NPaBOBOMY MPUHYXXAEHWLO, C YyYUeToM 0COBEHHOCTEN pUHAH-
COBO-MPaBOBOr0 PEryAupoBaHUA MO3BOAMAO CHOPMUPOBATL
aBTOPCKYIO KOHLENuUMio GUHaAHCOBO-NPaBOBOro MPUHYXAEHUA.
HayyHaa HOBM3HA OMPEAENSETCA TaKXE CAEAYHOLLMMU paspa-
60TaHHbIMU AMCCEPTAHTOM TEOPETUUYECKUMMU acnektamu ou-
HaHCOBO-MPAaBOBOIO MPUHYXAEHUSA: YCTAHOBAEHUE NPU3HAKOB
OMHAHCOBO-NPaBOBOrO NMPUHYXAEHUSA, B TOM YUCAE €0 LEAb,
OCHOBaHWe, B3aMMOCBA3U CO CMEXHbLIMW MOHATUAMU U UHCTU-
TyTaMu (NpPaBOBOro OrpaHUYEHUsA, MMNEPATUBHOCTU MpaBa,
OUHAHCOBOr0 KOHTPOAS); GOPMMUPOBAHUE NOHATUA GUHAHCOBO-
NPaBOBOro MPUHYXAEHWUSA; ONPEeAEAEHUE CUCTEMbBI U CTPYKTYPbI
OUWHAHCOBO-NPaABOBOrO MPUHYXAEHUA; KAaccudUKaumsa Mep,
COCTaBAAIOLLIMX COAEPXKaHUE GUHAHCOBO-NPABOBOIo NPUHYXAE-
HUS; ysiCHEHWEe MecTa GMHAHCOBO-NPABOBOM OTBETCTBEHHOCTH
B COAEPXaHUM GUHAHCOBO-NPABOBOIo NPUHY>XAEHWUSA; BbiABAE-
H1e ocobeHHoCTEN GUHAHCOBO-NMPABOBOI OTBETCTBEHHOCTU U
dbopmMMpoBaHME ee NOHATUS; YyTOUHEHUE OYHKUMI GUHAHCOBO-
NpaBOBOM OTBETCTBEHHOCTU U MHBIX MepP GPUHAHCOBO-NPaBOBO-

ro MPUHYXAGHHS. S

Mypsicesa E.A. lpaBoBoe peryampoBaHue ynaatbl
aABOKaTCKUMK 00pa30BaHUAMU HAAOTOB U UHBIX
06s3aTenbHbIX NAATEXEN B OLOAKETHYIO CUCTEMY

Poccuiickoi Gepepaunu

C pasBUTMEM WHCTUTYTa aABOKaTypbl BO3HUKAM NPOBAEMBI,
CBSI3aHHbIE C €r0 AEATEAbHOCTbIO. Tak, W3BECTHbIA AyaAn3m
NpaBoOBOro CTaTyca aABOKaTCKWMX 00pa3oBaHWii MOPOAMA Cy-
LLLEeCTBEHHbIE PACXOXAEHMS BO B3rASIAAX YYEHbIX MO BONPOCam
HaAOrO0BAOXEHUS MOCAEAHMX. FOPUAMUECKOW HayKOW Moka He
BblpaboTaH MexaHWM3M NPaBOBOro PeryAMpoBaHus HanoroobAo-
XEHUs1 aABOKATCKMX 06pa3oBaHuii. Bce 310 AMKTYET Heobxoan-
MOCTb MOWUCKa 3PDEKTUBHbLIX CNOCOOBOB U CPEACTB B PELLEHUN
A@HHOTO BOMpoca.

ABTOPOM, OAHUM U3 NEPBbIX, HA MOHOrPadUUECKOM YPOBHE
OCYLLLECTBAEHO KOMMAEKCHOE MPaBOBOE WCCAEAOBAHWE WHCTU-
TyTa aABOKaTypbl C NO3ULMIA HAAOTOBbIX OTHOLLIEHWI. B pabote
NPOBEAEH aHaAU3 BbllLEHa3BaHHbIX aCNEKTOB aABOKATCKOM Ae-
ATEABHOCTH, C YYETOM PE3YALTATOB M BbIBOAOB, UMEIOLLMXCH B
MCCAEAOBaHMAX B 06AGCTM HAAOrOBbIX NPABOOTHOLLEHW, @ Tak-
X€ Ha OCHOBe 0606LLEHUSI COBPEMEHHOIO POCCUINCKOIO 3aK0-
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B CPaBHEHWU C 3aKOHOAATEABCTBOM COBETCKOIO
1 6onee paHHKX UCTOPUYECKMX NEPUOAOB. CEEREIDD EIiioDE-

i

Tonopos A.B. HanoroBble opraHbl Kak CyObeKTbl HaAOTOBbIX

NPaBOOTHOLIEHMI

B cBOEM WMCTOPMUECKOM Pa3BUTUM HAAOrOBble OpraHbl npe-
Tepnean 3HauuTeAbHble W3MeEHEHWS. MeHSIAUCh LEeAM, CTosi-
LLME NepeA HUMMU, U BbIMOAHAIEMbIE 3aAaUM, OpraHM3aLMOHHas
CTPYKTYpa, NpaBoBas 6asa, pernaMeHTUPYIOLLIAs UX yyacTue B
coepe HanoroobroxeHus. Ho cyTb ocTaeTcs opHoM — 6e3 dop-
MUPOBaHKWSA NOAOOHbIX GUCKAABHbIX OPraHOB He 0BXOAWUTCS HU
OAHO rOCyAQpCTBO.

B npouecce paboTtbl Hap AMCCEpTaLMER AAHO aBTOPCKOE
OMNpPEAENEHMEe TOHATUSA «HAAOToOBasi AESITEABHOCTb rocyAap-
CTBa»; OMPEAEAEHa POAb HAAOrOBbIX OpPraHOB B HAaAOrOBOM
AEATEABHOCTW FOCYAAPCTBA; BbIAEAEHbI 3Tambl CTAHOBAEHMWS U
Pa3BUTUSI POCCUICKUX HAAOFOBbIX OPraHOB; NPOaHaAM3UPOBa-
Ha CTPyKTypa MOCTPOEHWUS HAAOrOBbIX OpPraHoB B Poccuickom
depepaumm; onpeaereH HaAOroBO-MPaBOBOM CTATyC HAAOTOBbIX
OpraHoB; AaH aHaAM3 NPaBoBOW Hasbl, PErAaMEHTUPYIOLLEN Ae-
ATEAbHOCTb HAAOTOBbIX OPraHoB; MCCAEAOBAHbI 0COOEHHOCTU U
npobAemMaTKa OCYLLIECTBAEHWUS HAaAOrOBbIMWU OpraHaMmn Hano-
FOBOr0 KOHTPOAS, PpeaAu3aLMn NMOAHOMOUYMI Mo obecneyeHuto
MOCTYMNAEHWI HAAOroB M COOPOB B BIHOAXETHYIO CUCTEMY CTpPa-
Hbl, NMPWUBAEYEHWUS HAAOFOBbIX OPraHOB K OTBETCTBEHHOCTW 3a
npaBoHapyLleHUs B chepe HAaAOrOOBAOXEHWS; CAEAAHbI NPEA-
AOXEHUSI U A@Hbl PEKOMEHAALMK MO YCTPaHEHWO npobenoB

NPaBOBOrO0 PErYAMPOBAHWA B Ha3BaHHbIX cdepax. NI
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Paxmarymura 0.8. DuHaHCOBO-NpaBOBOE PEryaAMpBoaHue
ynpomeHHoﬁ cucTeMbl HanorobnoxeHusa B Poccuiickoi
depepaumu

B auccepTtaumMoHHOM paboTe BnepBble B TEOPUU HAAOrOBOMO
npaBa Poccuiickon depepaumm NPOBEAEHO KOMMAEKCHOE WC-
cAepOBaHME GUHAHCOBO-MPaABOBOrO PErYAMPOBAHWUS YNPOLLEH-
HOM cUCTEMbI HAAOTOOBAOXKEHMA KaK CrieLMarbHOr0 HAAOrOBOrO
pexuma, a Takxe noApobHO NpoaHaAnM3MpPOoBaHbI YNPOLLEHHbIE
pexumbl B 3apybexHbix cTpaHax (PpaHunu, BeankobputaHum,
CLUA, ®rHASHAMK, ANOHMM M Ka3axcTaHa), aHaAn3 NPUMEHEHNS
KOTOPbIX, MO3BOAWA BbISIBUTb PSA KOHLENTYaAbHbIX MOMEHTOB,
KOTOpble, NPU BHEAPEHMU B 3aKOHOAATEALCTBO P®, no3BoAAT
pewntb NpobaeMbl Manoro busHeca B AaHHON coepe. Bbibop
cTpaH 6biA 0BYCAOBAEH, MPEXAE BCETO, BbICOKUMMU AOCTUXEHM-
AMU B 0OAACTU NOAAEPXKKU CYOBEKTOB NMPEANPUHUMATEABCKOM
AEATEABHOCTM M MPOrPECCUBHbLIM Pa3BUTMEM 3aKOHOAATEAb-

CTBa B AGHHOM cdepe. CRARKEED EBHODEINGDERE IRIDIL, SS5

MamegoBa b.@. k. 0co6eHHOCTH NPABOBOI0
peryAMpoBaHu1s AbrOTHOrO HaAoroo06AoKeHUs B Poccuu
noOPr

MWpPOBOM M YACTUUHO POCCUMCKMIM OMbIT MCMOAB30BAHWUA Ha-
AOFOBbIX AbIOT NMOKa3bIBAET, YTO OHU CMOCOOHbLI OKa3bIBaTb MO-
AOXMTEABHOE BO3AEMCTBME HA Pa3BUTUE SKOHOMMUUYECKUX OTHO-
LLIEHWI N COCTOSIHWE COLIMAAbHOM cohepbl. B nocreaHee Bpems
OCHOBHOE Ha3HaueHWe HaAOroBbIX AbIOT BCE HOAbLLIE CBOAMUTCSA

K NPUBAEYEHUIO MHBECTULMIK B MPOU3BOACTBO, CHepy YCAYT, a
TaKkXe CTUMYAMPOBAHMIO Pa3BUTUA OTAEAbHbIX reorpaduyeckux
TEPPUTOPUN. Te IKOHOMUYECKME U COLMANbHbIE MPENMYLLIECTBA,
KOTOPbIE TOCYAAPCTBO M OBLLECTBO MOAYYAIOT OT peaAu3aluu
KPYMHbIX MHBECTULMOHHbIX MPOEKTOB B COOTBETCTBYHOLLEM pe-
rMoHe, 3HaYMTEALHO NOKPbLIBAOT 3aTPaThbl FOCYAAPCTBA, CBSI3aH-
Hbl€ C MPEAOCTaBAEHMEM HAAOTOBbIX AbrOT. HaAOroBble AbroThl
TaKXe UCMOAb3YHTCS B Cyrybo coLManbHbIX LEASX — AAA BblpaB-
HUBAHUS IKOHOMMUYECKOIO MOAOXEHUSA HEKOTOPbIX KaTeropum
HaAOTOMAATEALLLMKOB MO CpaBHEHMIO ¢ Boree obecneyeHHbIMK
rpynnamMu HaceneHusl, @ Takxe AAS NMPU3HaAHUS 0COObIX 3aCAyr
OTAEAbHbIX AUYHOCTEN Nepea 0BLLECTBOM M FOCYAAPCTBOM.
Crneundurka HacTosawen paboTbl 3aKAIOUAETCA B CPaBHU-
TEAbHO-NPABOBOM WCCAEAOBAHWUM, COAEPXAHWMEM KOTOPOro
CTaAO BCECTOPOHHEE U3yUeHMe NPOOBAEMATUKU YCTAHOBAEHUS U
OYHKUMOHUPOBAHMA AbIFOTHbIX HAAOTOBbIX MexaHn3MoB Poccum
n OPI, a Takxe BOMPOCOB UX LEAECOOOPA3HOCTU U KOHCTUTY-
LUMOHHO-NPaBOBOW ONpaBAa@HHOCTU. B KauecTBe pe3yAbTaTtoB
WUCCAEAOBAHUA MPEACTABAEHbI BbIBOAbI O BO3MOXHOCTSX CO-
BEPLUEHCTBOBAHMA MHCTUTYTa HAAOrOBbIX AbrOT B Poccuu, uto
NO3BOAUT 3GDEKTUBHO MCMOAB30BATb COBPEMEHHbIE NPABOBbIE

M PbIHOYHbIE CPEACTBA AAA MOAEPHM3ALUKU ISKOHOMUKN.CIE
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Haymerro A.M. CypebHble aKTbl B MEXaHM3Me NPaBOBOro

pery\tupoBaHus GUHAHCOBLIX OTHOLLEHWA

CynebHble aKTbl Kak NpaBOBOE CPEACTBO B MeXaHU3Me pery-
AMPOBaHMWSA OBOLLECTBEHHbIX OTHOLLEHUM MPU3BAHO «CrAAAWUTbY
AMCOaANaHC MEXAY AMHAMWUYHO MEHSIOWMMUCS PEeaAMsiMU Co-
LUMaAbHbIX OTHOLLEHWIM B FOCYAQPCTBE C NEPEXOAHON 3KOHOMM-
KOV U CTPEMAEHUEM K HEM3MEHHOCTU, CTaBUABHOCTH, CBOEro
poAa KOHcepBaTM3My, MPaBOBbIX HOPMATUBHbLIX PErYASTOPOB,
3aN0XEHHbIX B 6a30BbIX GyHAAMEHTAAbHbIX KOAUGULMPOBAH-
HbIX aKTax.

ABTOPOM BBIAEASIIOTCA CAEAYIOLIME GYHKLMU CYAEOHBIX ak-
TOB B CTPYKType MexaHu3Ma MpaBOBOro peryAMpoBaHua ¢ou-
HAHCOBbIX OTHOLLEHWI: npaBoobecneunTenbHasi (MpPaBOHAA-
€A TeAbHas); NPaBOOXPaHUTEAbHAS; MNPaBOBOCMOAHWUTEAbHAS;
CUrHaAbHO-MHOPMaUMOHHAA (MHOOPMAaLMOHHO-KOPPEKTUPYIO-
was).

Co06pa3HO BbIAEAEHHBIM QYHKLMSIM, CyA€OHbIN aKT B CTPYK-
Type MexaHu3Ma NpPaBoOBOro PErNYAMPOBaHWS GUHAHCOBbIX OTHO-
LLUEHWHN NpeanaraeTcs paccMaTpuBaTh Kak: NpaBOBOE CPEACTBO
WHAMBMAYAAbHOIO MPaBOBOIO PEryasMpoBaHus ¢$UHAHCOBO-
NpPaBOBbIX OTHOLLEHWIA; FOPUANUECKUIA GaKT, 0becneunBatomnin
BO3HWMKHOBEHMWE, U3MEHEHME W NPEKPALLEHME MPaABOOTHOLLE-
HWI; CPEACTBO Pa3bACHEHWUS COAEpXaHWs GUHAHCOBO-NPaBO-
BbIX HOPM; CPEACTBO YCTaHOBAEHUS HECOOTBETCTBUSI GUHAHCO-
BOI HOPMbI NPaBOBbIM HOPMaM BOAbLLEW HPUANUECKON CUABI.

CyaebHble akTbl MO paspeLLeHnto YKadaHHbIX BOMPOCOB [Cy-
AEBHbIN HOPMOKOTPOAL KOHCTUTYLMOHHOTO Cyaa P®, BAC PO,
BC PO - npum. pea.] npuobpeTatoT CBOMCTBA HOPMATUBHbIX ak-
TOB M MOIYT paccMaTpMBaTbCs B KQUeCTBE UCTOUHUKOB UHaH-

COBOrO Npasa. CRENKEE AEROPE|DEDERE RIOJL, S5

babarosa f0.B. Opnanyeckue GpakTbl B HAAOrOBOM NpaBe

HeobX0AMMOCTb COBEPLLEHCTBOBAHWUSA HAAOTOBOIO 3aKOHOAA-
TEAbCTBA aKTyaAM3UpYyeT NPobAeMy WCCAEAOBAHWS POAU HOpU-
AMuecknx GakToB B NPaBOBOM PEryAipoBaHWU HaAOrOBL
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€BUWAHO, YTO topuanyeckre $GakTbl U UX COCTaBbl,
YETKO OMpPEAEAEHHbIE, TOYHO BbIAEAEHHbIE, 3aKPENAEHHbIE B
3aKOHOAATEABCTBE, CBOEBPEMEHHO, HapAexalmm obpas3om
YCTAHOBAEHHbIE 1 AOKa3aHHble B Npouecce NPUMEHEHUA Npa-
Ba SIBASIOTCS| BAXXHOM rapaHTMel 3aKOHHOCTU U CTAabUABHOCTH
HAAOTOBbIX OTHOLLIEHUM — OAHMX M3 CaMblX CAOXHbIX, MPOTUBO-
PeUNBbIX U KOHOAUMKTHBIX MPABOOTHOLLEHWUI GUHAHCOBOIO Npa-
Ba.

Moa topranyecKUMU dakTaMu B HAAOTOBOM NpaBe CAEAYET
NMOHUMAaTb AENCTBUSA U COObLITUSI, 3aKPENAEHHbIE TOCYAAPCTBOM
B HOpMax HaAOroBOro MnpaBa, BAEKYyLLUME COOTBETCTBYOLLME
NpPaBOBbIE€ NOCAEACTBUA AAA CYOBEKTOB HAAOTOBbIX MPABOOTHO-
LLUEHWH, @ Takxxe BO3AEMCTBYIOLLME Ha MPABOBOM PEXMM HAAO-

rOOBAOKEHUS. >

Tambuer M. M. 3eMenbHbIW HAAOT B HAAOTOBOM cUCTEME
Poccuu 1 3apybexHbIx CTpaH: cpaBHUTEALHO-NPABOBOW

adaHaAU3

AvccepTaumoHHas pabota nNpeACTaBASET cob0i OAHO U3 nep-
BbIX KOMIMAEKCHbIX MCCAEAOBAHUI HA OCHOBE MHOrodakTop-
HOrO, CPaBHUTEAbLHO-TIPABOBOMO NMOAXOAA K PACCMOTPEHMUIO 3e-
MEAbHOI0 HaAOra.

BbisBAEHDI OCOGeHHOCTVI COBPEMEHHOIro NOHMMaHUA 3e-
MEAbHOIO HaAora, Kak ﬂpaBOBOVI KOHCTPYKUMUKU N SAEMEHTA AO-
KaAbHOM GUCKAAbHOM NMOAUTUKU. OBOCHOBbLIBAETCS NMOAOXEHWE
(0] HeOGXOAVIMOCTVI COXPaHEHUA U YKPENAEHUN POAU 3EMENBHO-
ro HaAora ¢ y4eTOM YHUKAAbHOW POAM 3€MAU Kak 06beKTa HaNO-
FOOG/\O)KGHVIH NAOTb AO 3aBepLUeHNA NpoBEAEHNA CTOMMOCTHOM
OLEHKU 3EMAMU, BblpaGOTKVI KOHLUENTYaAbHbIX, FOPUANKO-TEXHU-
YEeCKMX M UHGOPMALIMOHHBIX OCHOBaHUI CO3AaHMA 0BLLEHALN-
OHAAbHOI0, EAMHOT0 GUHAHCOBOrO KaaacTpa, MOAEAb KOTOPOro

OpUEHTUPOBaAHA Ha MHOroBapuaHTHOE UCMOAbL30BaHWE. CREw

D EETOPE(EPER REDEL S5D

Mauyresny A.f0. lIpaBoBas NpMpoAa Hanora

Ha HEABWKXUMOCTb

B HacTosiLee BpemMsi HAAOrOOBAOXEHME HEABUXMMOCTH B Poc-
cuinckon depepaumm OCYLLECTBASETCS MOCPEACTBOM Tpymnnbl
WUMYLLECTBEHHbIX HAAOTOB (HAAOT Ha UMYLLIECTBO OpraHu3aLUmi,
HaAOT Ha UMYLLECTBO GU3UUECKUX AULL U 3EMEAbHbI HAAOT), OA-
HaKO CaMOCTOSITEABHOIO HAAOra Ha HEABUXWMMOCTb B POCCHIA-
CKOM HaAOroBOM CUCTEME MOKa HET.

MpeANOXEHO AASI LLEAEN NPABOBOr0 PEryAUPOBaHUSI HAAOTO-
0BAOXEHUA HAAOTOM Ha HEABMXMMOCTb OrpaHUUMUTb rpaxaaH-
CKO-NPaBOBOE MOHATUE HEABUXUMOCTH 3€MEAbHbIMMW yYacTKa-
MM, U BCEM, UYTO NPOYHO CBSI3AHO C 3EMAEN, 38 UCKAKOUEHUEM
YUYaCTKOB HeApP, TO €CTb 0O6beKTaMM, NepeMELLEHNE KOTOPbIX
6e3 HecopasMepHoro yuepba Ux Ha3HaAYEHUO HEBO3MOXHO,
B TOM UYMCAE 3AAHWS, COOPYXEHUS, 0ObEKTbI HE3ABEPLLEHHOMO
CTPOMTEABLCTBA.

C ueAbto COBAIOAEHMS MPUHLIMNE OAHOKPATHOCTU HAAOroo-
6A0XeHMss 060CHOBLIBAETCS OTCYTCTBME HEOBXOAMMOCTU BBE-
AEHUSI CAMOCTOSAAITEABHOIO HAaAOra Ha POCKOLLb B OTHOLUEHMWM
HEABUXMMOro UMyLLeCTBa. CrpaBeAAMBOE pacnpeAeneHne Ha-
AOTOBOIo HpeMeHn MOXET BbiTb AOCTUTHYTO NyTeM AnddEPEH-
LMaLUM1 HAAOTOBOW CTaBKK B 3aBUCUMMOCTU OT BUAA O6beKTa He-
ABWXUMOCTH, @ TaKXe BBEAEHMS HEOBAAraemoro MMHUMyMa B

OTHOLLEHUU XMAOH HEABUXMMOCTH. CEEREEED EETRODEINEGDALE

>

CeBa/bHes B.B.TIpaBoBoe peryappoBaHue

HaAoro6AOXKeHHA MHHOBaLUWOHHOrO cektopa KHP
OCHOBHbIMW GOpPMaMK FOCYAQPCTBEHHOM HAAOTOBO-MPaBOBOM
NOAAEPXKKN MHHOBAUMOHHOIO cektopa B KHP ABAAROTCA HAAOro-
Bbl€ AbIOTbl, NMPEAOCTaBAsIEMblEe B GOPME MOHUXEHHOW CTaBKM
HaAAOrOOBAOXEHUSA, HANOTOBbIX OCBOOOXAEHWM - HAAOTOBbIX
KaHWKYA, YCKOPEHHOW aMopTM3aLMK OCHOBHbIX GOHAOB U cre-
LManbHOro 060PYAOBaHWUA AAST MPOBEAEHMA HAyYHO-UCCAEAOBA-
TEABCKMX, ONbITHO-KOHCTPYKTOPCKMX M TEXHOAOTMYECKMX PaboT.
B pamkax 3asiBA€HHbIX NPUOPUTETOB Pa3BUTUSA POCCUMCKOM
3KOHOMWKKN — CMEHbI PECYPCHO-OPUEHTUPOBAHHOW MOAEAU Ha
WMHHOBALMOHHYIO, NPEAAOXEHO PACLLMPUTL M AOMIOAHUTL Mepe-
YeHb WHHOBALIMOHHbIX BUAOB AEATEABHOCTU CAEAYIOLLIMM Ha-
NPaBAEHWEM «HOBbIE U BbICOKME TEXHOAOTMW, HaMpPaBAEHHblE
Ha npeobpa3oBaHMe TPAAMLIMOHHBLIX OTPACAEN MPOMbILLAEH-
HocTW». [pepnoxeHo 6onee LIMPOKO NPUMEHSATb MeXaHW3M
NpPaBOBOro 3KCNepMMeEHTa B HAAOTOBOM ChepPE C LIEAbIO CTUMY-
AMPOBAHUA Pa3BUTUSE MHHOBALMOHHOIO CEKTOPA B POCCUICKON

aKOHOMMKe. CTENHETD EETODEIEPER RIOJL S5

Casnurmi A.H. PeXMM He AMCKPUMUHALMK B HAaAOTOBOM
npase Poccuiickoii ®epepauuun, Pecnybanku beaapychb
u Pecnybanku KasaxcraH (CpaBHUTEAbHO-NPaBOBOE

UccAeAOBaHUeE)
Kateropua paBeHCTBA MMEET HEMNPEXOAfLLEE 3HAYeHWe BO
BCEW UCTOPUMU YEAOBEUECKOIO Pa3BUTUSA M CTAHOBAEHMM 0OLLE-
GUAOCODCKOro, Hay4yHOro M NPaBOBOro MblwAeHUA. Bo Bce
BPEMEHA OHa OCTaBaAaCb aKTyaAbHOW AASI MOAUTUUECKOTO W
NpaBOBOro YCTPOMCTBa 06LIEeCTBa, a C MOSABAEHWEM KOHLEMLUK
«HAAOTOBOrO rocypapcTBar» CTana LIEHTPaAbHbIM BOMPOCOM Op-
raHusaumm Atobor CoOBpeEMEHHOWM HAAOrOBOKM crUcTeMbI. Bonpo-
Cbl PaBEHCTBA M ABAEHWUS AMCKPUMMHALMKU MprUobpean ocobyto
aKTyaAbHOCTb MPU CMEHE MOAUTUYECKOTO U 3KOHOMMUYECKOrO
cTposa nocae pacnapa CCCP 1 He yTpatuAM CBOErO 3HaYEHUs
B XOA€ MPOBOAMMbBIX pedopM. HEMOCTOAHCTBO U HENOCAEAOBA-
TEAbHOCTb 0OLLIMX MOAXOAOB K PABEHCTBY M HEAMCKPUMMUHALMMK
CO3AA0T cepbe3Hble NPenATCTBUSA AN GOPMUPOBAHKA LEEAOCT-
HOW Y HENPOTUBOPEUYMBON KOHLIEMLIMM PABEHCTBA U HEANCKPU-
MWHaLUMKM B HAAOFOBOM NpaBe.

bBonee T0ro, ¢ ycAOXHEHWEM OOLLECTBEHHbIX OTHOLUEHWI U
NMOCAEAYIOLLMM YCAOXHEHUEM CUCTEMbI MX MPABOBOr0O PEryAu-
poBaHUsA 0BOCTPAITCA U SABAEHWUA AUCKPUMUWHALIMK, UCKaxXas
MAEAAbHYHO MOAEAb MPABOOTHOLLIEHWM, YTO OCOBEHHO OTYeT-
AMBO MposiBASieTcs B chepe HanoroobaoxeHus. Bmecte ¢ Tem
He BCErAa peakuuio MpaBa Ha ykasaHHble ABAEHWS MOXHO
OXapaKTepr30BaTb KaK aAEKBaTHYIO, CBOEBPEMEHHYIO U 3¢-
bEKTUBHYHO, UTO CMPaBEAAMBO OTHOCWUTCA W K CYLLLECTBYIOLLIMM
NnpPaBoBbIM CPeACTBaM 60pbObI C HAAOTOBOW AUCKPUMMHALIUEN.

B pesyabrate HapyluatoTcs CyObeKTMBHbIE MpaBa YacCTHbIX
AML, UMEIOLLIME KOHKPETHOE MaTePUaAbHOE BbipaxeHWue, U cTa-
BUTCA NOA COMHEHUWE 3GPEKTMBHOCTL BCEM HAAOrOBOM CUCTe-
Mbl, @ TaKXe AeXalllMXx B ee OCHOBE NMPWHLIMNOB NPaBOBOro M
NMOAMTUYECKOTO YCTPOMCTBA rocyAapcTBa.

Avcceprauma npeactaBAsieT cobolt nepBoe KOMMAEKCHOE
MOHorpaduueckoe UCCAeAOBaHNE NPOSIBAEHUI HAAOTOBOM AUC-
KpMMWHaUMK B HOPMax HaAoroBoro npasa Poccuickon Pepe-
pauuu, Pecrnybankun benapycb u Pecnybankn Kazax
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NPaBOBbIX CPEACTB NMPOTUBOAENCTBUS HAAOTOBOW
AMCKPUMUHALUMKM U MPAKTUKK UX NPUMEHEHUSA. B anccepraumm
AAETCA AOKTPMHAAbHOE OMpeAeAeHUMEe HAAOroBOM AUCKPUMMU-
HaUMK1, PpacKpbIiBalOTCA OCHOBHbIE COCTABASAIOLLME peEXUMA He-
AMCKPUMMHALUMK (KOTOPbLIM pacCcMaTprMBaEeTCA Ha MeXAYHapOoA-
HOM, WMHTErPALUMOHHOM W BHYTPUIOCYAQPCTBEHHOM YPOBHSX),
NPOrHO3MPYHOTCS IOPUANYECKME NMOCAEACTBUSA GYHKLIMOHUPOBA-
HUSI YKa3aHHbIX PEXMMOB B pamMKax BHYTPUIOCYAapPCTBEHHOMO
HaAOroBO-NMPaBOBOI0 PEryAMPOBAHKWSA, @ TakKe NPUBOAUTCH CU-
CTEMHbIWM @aHaAM3 HAAOrOBOrO 3aKOHOAATEALCTBA PoccuMicKoM
depepaumn, Pecnybamkn benapycb n Pecnybarkn KasaxctaH ¢
TOUYKM 3PEHUSA CODAOAEHUSA PEXMMOB HEAUCKPUMUHALNN.

C y4yeToM UCCAEAOBaHHbIX KOHUEMUMIA AUCKPUMUHALMK (Ha-
pyLLUeHWe GyHAAMEHTAAbHbIX 3KOHOMUUECKUX CBOOOA, HapyLUe-
HWEe NPUHUMNA HEWTPAAbHOCTM, HapylLleHWe NnpaB YenOBeKa M
rpaxaaHwHa U T. A.) aBTOPOM 0BOCHOBbIBAETCs B KauecTee Ha-
30BOWM KOHLEMUMSA AUCKPUMUHALMW KaK HapyLLUEHUS MpUHUMNa
GOPMaNBHO-HOPUANYECKOTO pPaBEHCTBA, OAHOBPEMEHHO apry-
MEHTUPYETCS BO3MOXHOCTb AOMOAHUTEABHOM OMOPbI Ha MHblEe
B3aMMOCBA3aHHbIE KOHLENUMK, B T.U. KOHLEMNLUMIO HapyLleHKs
dyHAAMEHTAAbHbIX 3KOHOMUYECKMX CBOOOA B MHTEMPALMOHHOM
npaBe PErMoHaAbHbIX MHTErPALMOHHBIX 06beanHeHU (EC, EB-
pA33C U T. A.).

Ha ocHoBe nmpuHUMMA paBeHCTBa M BCEOOLLIHOCTM HAAOrO-
06NOXeEHUA U1 pa3paboTaHHOM KOHCTPYKUMW HAAOTrOBOW AMC-
KPUMUHALUMM aBTOPOM OOOCHOBLIBAETCH CYLLECTBOBAHWE Ha-
AOTOBO-MPABOBOIO  PexXmMma HeAUCKPUMUHAUMK, Y3AOBbIMMU
bYHKUMOHAABHBIMW AAEMEHTAMM KOTO-POro siBAAHOTCA: (1) cybb-
ekTHas cdepa pencTBuA, (2) NpPeAMETHO-TepP-PUTOPUAAbHASA
chepa aevictBus, (3) 3anpeLleHHble OCHOBAHWUA AMCKPUMMWHA-
umn, (4) 3alMLLEHHbIE OCHOBaHWA MNPaBOBOM AUMbOEpPEHUU-
aumm 1 (5) MeXaHU3M 3aLLMTbl OT AUCKPUMUHALMKU. Tpu aTom
CaM HaAOrOBO-NPaBOBON PEXWM HEAMCKPUMMUHALMK paccMa-
TpuBaeTca Kak ocobasi cucteMa PEryAiTMBHOTO BO3AEWCTBUSA
Ha HaAOroBble OTHOLLEHWSA, HaMpaBAeHHas Ha obecneyeHue
MPUHUMMNA PABEHCTBA M BCEOOLLHOCTU HAAOrOOOAOXEHUS, KO-
TOpan xapakrepusyeTcs cneunuduyeckum Habopom M coueta-
HWEM NPaBOBbIX CPEACTB C NpeobrapaHUEM 3anNPETUTEABHOTO
cnocoba NpaBOBOro PEryAMpoOBaHUS U OXPAHUTEAbHbIX HOPM,
0CO6bIM CyObLEKTHBIM COCTABOM WM MPEAMETHO-TEPPUTOPUAND-
HoW cdepon AENCTBUSA, CUCTEMON MPaABOBLIX CPEACTB 3alLMThI

W KOPUCAMKLMOHHBIX OPraHOB. ERENEEES ATTROIDEINEDER IRIOEL,

S>>

Yugwnya H.I. DuHaHCOBO-NpaBOBOE PETYAMPOBaHUE
AEATeAbHOCTU HAaAOTOBLIX OpraHoB B cdepe
NpeAynpPeXxXAeHUa U npeceyeHns HaAOroBbIX

npaBoHapyLieHui B Poccuiickoit Pepepauum
B coBpeMeHHbIx ycAoBUAX pehOpMUPOBaHUSA HAAOTOBOM CUCTE-
Mbl, YOPMUPOBAHNS HOBOM HAAOrOBOM MOAUTWMKM rOCyA@pcTBa
n HeO6XOAMMOCTVI NpPeoAONEHNA I'IOCAGACTBVIVI 3KOHOMUYECKOIo
Kpusuca coepa HanoroobAOXKEHNA XxapaKTepuayeTca Bo3pacTa-
HUMEM HAAOrOBOW AEAMKTHOCTU. HepA0BpPOCOBECTHOCTb HAAOMOO0-
6H3aHHbIX AUL, BblpaXeHHaA B YKAOHEHWUU OT yNnAaTbl HAAOroB,
NPUUYKUHSET FOCYAAPCTBY MMYLLECTBEHHbIN YLLEp6.

B UCCAEeAOBaHUN BbIABAEHDbI (])yHKU,VIVI HaAOroBblX OpraHoB
B chepe NpepynpexAeHUa 1 npeceyeHUa HaAOroBbIX MpaBo-
HapylleHUn. OnpeapeneHbl COAEpXaHWe MNPeAYNnpPexXAeHUs B
HaAOroBO-npaBoBOM CMbICAE, @ TaKXe CYLLHOCTb nNpeceyvyeHns

NpaBOHapPyLLIEHUK B HAAOTOBOW cdhepe C y4EeTOM OCHOBHbIX NO-
NOXEHWIM HAAOrOBOIO KOHTPOAA. CHOpPMYyAMPOBaHbI aBTOPCKME
OMNPEAENEHNS MOHATUI: «NPEAYNPEXAEHNE HAAOTOBbIX NPaBo-
HapyLUEHUM» U «MPeceYeHne HaAOrOBbIX MpaBOHAPYLUEHWN»,
«MOBTOPHOCTb COBEPLUEHMSA HAAOFOBOr0 MpPaBOHAPYLLUEHWUS»,
«OTBETCTBEHHOCTb 3a@ HapyLLEHWE 3aKOHOAATEALCTBA O HaAOrax
1 cbopax» U «HAAOroBasti OTBETCTBEHHOCTb», 06OCHOBAHbI X Ha-
y4HOe ¥ NpaBoBoe 3HauyeHus. 0bocHoBaHa GUHAHCOBO-NPaBO-
Bas crneumMduka AEATEAbHOCTM HAAOTrOBbIX OpraHoB B codepe
NpPeAynpPexXAeH1s U NPecedYeHns HaAOroBbIX NPaBOHaPYLLIEHWHN.

Pa3pabotaHO aBTOPCKOE OMpPeAeNeHWEe MOHATUSA  «Mpea-
yNpexAeHWe HaAOroBbIX NPaBOHaPYLLEHWI», MOA KOTOPbIM CAe-
AYET MOHMMATb AEATEABHOCTb CMELMaAbHO YMOAHOMOUYEHHbIX
CyObEKTOB, PEAAM3YEMYIO MpPU MOMOLUM HOPMATUBHO-3aKpe-
MAEHHbIX MEP YNPEXAALLEr0 BO3AEMCTBUSA, HAaNPaBAEHHbIX Ha
yCTPaHeHWe, ocAabAEHUE U HEMTPAAMU3ALIMIO HEraTUBHbIX Gak-
TOPOB, CMOCOOCTBYOLLIMX COBEPLLEHWMIO HAAOTOBbIX NPaBOHapY-
LUEHWH, NPUMEHSAEMBIX C LEABIO OKa3aHWS KOPPEKTUPYIOLLETO
BO3AEWCTBUA Ha AUL, MOTEHLUMAABHO CMOCOOHbLIX COBEPLUWUTbL

HapyLleHWA HaAOroBOro 3aKOHOAaTEALCTBA. @ERERED EISIR0) G-

S

Aursnrerko 3.1 NybAMuHo-NpaBoBbie CNopbl B chepe
($UHAHCOBLIX NPABOOTHOLLEHWIA:BONPOCHI TEOPUM

U NPaKTUKKU

AvccepTaums nNpeacTaBAsieT cobol OAHO M3 NEPBbLIX B Hayke
poccuiickoro GMHaHCOBOro NpaBa MOHOrpaduyeckoe CUcTeM-
Hoe UccAep0BaHWE NyOBAMUYHO-MPABOBLIX CMOPOB B coepe du-
HaHCOBbIX MPaBOOTHOLIEHUH, pa3pellaeMblx B Poccuickon
depepaumu, HanpaBAEHHOE Ha PACKPbITUE, KAK TEOPETUUECKMX
aCMneKToB, Tak U NPaKTUYECKUX NPOOAEM ero opraHU3aUmMoHHO-
npaBoBoro obecneyeHus.

B auccepTaummn paeTca aBTOPCKOe onpeseAeHne nyOAuYHO-
NpaBoOBbIX CMOPOB B chepe GPUHAHCOBLIX MPABOOTHOLLEHWUH, U
BbIAEASIFOTCS €0 OCHOBHbIE MPU3HAKK; NPEANAraeTCsl Hay4yHo-
obocHoBaHHas Khnaccudrkaums nybAMYHO-NPABOBbLIX CMOPOB B
cdepe dMHaAHCOBBIX MPABOOTHOLLEHWIM NO PA3ANYHBIM OCHOBA-
HUAM; ONpPeAeAeHO MEeCTO MyOAMUYHO-TIPABOBbLIX CMOPOB B Coe-
pe GWHAHCOBbLIX MPaABOOTHOLWIEHWA B cUCTEME (GUHAHCOBOMO
npaea; yTo4YHAEeTCA NOHATUE HAAOrOBOrO Cropa; BHOCUTCH PSA
NPEANOXKEHWI MO COBEPLUEHCTBOBAHMIO AEMCTBYIOLLIETO 3aKo-

HOAQTEALCTBA. S

Nabymra H.A. llpaBoBOe peryAFMpoBaHUe OTBETCTBEHHOCTH

3a HanoroBble NpaBoOHapyLWEHUs

PaccmoTpeHbl ABa MOAXOA@ K OMPEAEAEHWIO HAAOrOBOW OT-
BETCTBEHHOCTU KaK CaMOCTOSITEABHOINO BMAAQ HOPUAMUYECKOM
OTBETCTBEHHOCTW. Ha OCHOBaHWK aHaAM3a NOAXOAOB K pasrpa-
HUYEHUIO HAAOTOBOW M aAMWHUCTPATUBHOM OTBETCTBEHHOCTU
aBTOPOM 0H60CHOBAHO, UTO HAAOTOBYH OTBETCTBEHHOCTb HEAL3S
MOAHOCTbIO OTOXAECTBAATb C aAMUHUCTPATUBHOM, U HEOBXOAU-
MO BbIAEAWTb B CAMOCTOATEAbHbIN BUA. BbiAEAEHBI caepytoLLnE
NPU3HAKW CaMOCTOATEAbHOCTU HAAOTOBOWM OTBETCTBEHHOCTMU:
OTAEAbHAs Mepa HakasaHus, cneumdUUecKkunii CybbekT Hanoro-
BbIX MpaBOHAPYLUEHWH, 0COObIN MOPAAOK NPUBAEUEHNUS K OTBET-
CTBEHHOCTU. O6OCHOBAHO, UYTO NEHS OAHOBPEMEHHO ABASETCA
He TOAbKO crocobom obecneyeHusi UCMOAHEHUSI 06A3aTEALCTB,
HO U CaHKUMWEN, @ COOTBETCTBEHHO MEPOMN FOPUANUYECKON OTBET-
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CREREED AETOPE(IPARE RIDEL S5D

CmnpHukoBa F0./. PerynaTuBHas GYHKLMA GUHAHCOBOIO

npasa: CUCTEMHbIW NOAXOA U peanu3auua

®urHaHCOBOE NMPaBO OKa3blBAaeT BO3AEMCTBME Ha pPa3AMUHblE
chepbl 06LLECTBEHHbIX OTHOLLEHWI, peaAr3ya TeM CaMbIM MPU-
cylume otpacau npaBa OYyHKUMU. DYHKLUMOHAAbHbLIA MOAXOA B
nUccAepA0BaHWN GUHAHCOBOTO Npasa NO3BOASAET YACHUTb ero co-
UManbHOE Ha3HaYeHUe U POAb B COBEPLLEHCTBOBAHUM yNpaBAe-
HUS1 0OLLLEECTBEHHBLIMUW MPOLECCAMMU B COBPEMEHHbIX YCAOBUAX
pPa3BUTUSI PbIHOYHOM 3KOHOMUKK U GOPMMPOBAHUA MPaABOBOrO
rocypapcrBa.

MpeANOXEHO NOHATUE PETYAATUBHOM QYHKLIMM GUHAHCOBOIO
npaBsa, ONPEAEAEHO €€ COAEpPXaHUE U MECTO B cuUcTeMe GyHK-
UMM NpaBa; UCXOAA M3 BbIAEAEHWS PETYASTUBHO-CTATUUYECKOW M
PEryAaTUBHO-AMHAMWUYECKOW MOAPYHKLMI GUHAHCOBOrO NpaBa
BbIIBAEHbl OCOBEHHOCTU WX pPeaAu3aLMu U BAUMSHWE Ha Mpo-
LieCC 3BOAKOLIMM GUHAHCOBOrO NPaBa; BbIABAEHbI HOBbIE OObEK-
Tbl PETYAATUBHOW YHKLUMM GUHAHCOBOrO MpaBa; OMNpPeAEAEHbl
bopMbl peanmsaLmm peryamaTMBHON GyHKLMU GUHAHCOBOIO Npa-
Ba W MX 0COBEHHOCTU; ONPEAEAEHbI OPUANUYECKME KOHCTPYKLIMK
KaK CpPeACTBa peanr3aLmy PeryAsTUBHON GYHKUMK GUHAHCOBO-
ro npaBsa, MPEAAOXEHbI UX MOHATUE N KAaCCUDUKALIMA C YYETOM
OTpacAeBbIx 0COBEHHOCTEMN.

PeryanatmBHasa ¢yHKuMA GUHAHCOBOIo NpaBa BKAKOYAET pe-
FYAATUBHO-CTATUYECKYID W PENYAATUBHO-AMHAMMUUECKYIO MOA-
OYHKUMKU. PasrpaHuyeHne mexay HUMKU 06yCAOBAEHO NPOSIBAE-
HUMEM ABYX 3aKOHOMEPHOCTEW Pa3BUTWUSA MpaBa — OTPaXeHMUS
B MpaBe U NPaBOBOro onepexarLero otpaxeHus. C aTux no-
3ULNI PETYATUBHO-CTaTUYeCKas GyHKUMA GUHAHCOBOrO Npasa
NPOABAAETCA B CNOCOBHOCTM (UHAHCOBOro Mnpasa oTpaxaTb
CYLLIHOCTHble CBOMCTBA PpUHAHCOBbLIX OTHOLUEHWI U OPraHuW3o-
BblBaTb OOLIECTBEHHbIE OTHOLLIEHUS B KOHKPETHbIM MEPUOA,
YTO BbIpaxaeTcsa B coAepXaHMM GUHAHCOBO-NPABOBbLIX HOPM.
PerynatuBHO-AMHaMuueckass OyHKUMA GWHAHCOBOro mnpasa
obecneymBaeT BO3MOXHOCTb MPOrHO3MPOBaHWUA HEOBXOANMMO-
CTM PUHAHCOBO-NPABOBOr0 BO3AENCTBUA Ha OOLIECTBEHHbIE
OTHOLUEHMSA, UX npeobpasoBaHMe MNOCPEACTBOM MyOAMYHOM
dUHAHCOBOM AESITEABHOCTM C LIEAbIO 0becneveHust MybAMUYHOro
WHTEpeca, NoUcK Hanbonee aPPEKTUBHBIX CPEACTB NPaBOBOro
BO3AENCTBUSI HA OCHOBE MOHWUTOPMHIA GUHAHCOBOIO 3aKOHOAA-

TEAbCTBA U €ro BAMAHUA Ha 0OLLECTBEHHbIE OTHOLLEHUSA. @R

EHE RO DA FI0L S

Onesinros C.H. NpaBoBoe obecneyeHne GUHAHCOBOM
AEATEAbHOCTH MyHULMNAAbHBIX 06pa30BaHuWi

B Poccuiickoii epepauun

B auccepTaummn npeanpuHsTa oAHa M3 NePBbIX B OTEUECTBEH-
HOWM MpaBOBOM Hayke MOMbITOK CUCTEMATU3aLUMK Hay4YHbIX
NPEACTAaBAEHWI O CYLLIHOCTHbIX XapaKTePUCTUKaX GUHAHCOBbIX
NPaBOOTHOLLEHUI C YYacTUEM MYHMUMMNAAbHbIX 0O6pa30BaHUN,
onpeAeAeHbl NMOHATUE U COCTaB GUHAHCOBLIX PECYPCOB MECT-
HOroO camMoynpaBAeHMA. PacKpbiTbl NPaBOBblE MNPUHLUMMALI W
0COBEHHOCTM OpraHu3auUMm CUCTEMbl OpraHoB MECTHOTO camo-
ynpaBAEHUS], OCYLLIECTBASIOLLMX GUHAHCOBYH AESATEABHOCTb Ha
YPOBHE MyHULMMNAAbHbIX 06pa3oBaHUM.

CaenaHa MonbiTKa MCCAEAOBaHMA CYLLHOCTM UHAHCOBBIX

MOAHOMOUYMI MYHUUMNAAbHBIX 06Pa30BaHUIA, WX KAACCUOU-
Kauuu, MexaHu3Ma peaAmM3aumnv BGIOAXKETHbIX M HAAOTOBbIX
NMOAHOMOUMI B 06AGCTM GUHAHCOBOrO 0becreyeHnsa MecTHOro
camMoynpaBAEHUs.. YTOUHAETCH COAEPXaHWe COOCTBEHHbIX W
PETrYAUPYIOLLIMX AOXOAOB, MO3BOASAIOLLMX 0bBecneuntb conocra-

BUMMOCTb NokasaTtenel BI0AXETHON CUCTEMBbI.

/uryes E.B. 3awmta npaB HaAoronAateAbLUMKoB B Poccuu

u LLiseituapum

CpaBHUTEAbHbIV aHaAU3 MPaBOBOro peryAMpoBaHusa B Poccun n
LLIBenuapmm NokasblBaeT, YTO 3allmMTa NPaB HAAOTrOMAATEAbLLM-
KOB MPEACTaBAAET COBOM KOMMAEKC crocoboB 3aluuThl Npas,
6a31pyHOLLIMIACS HA 3aKOHOAATEABCTBE COOTBETCTBYHOLLIETO FOCY-
AApPCTBa, METOAMKAX aABOKATOB M CMeLMarn3MpoBaHHbIX HOpK-
AMYECKMX KOMMaHWA NO 3alumTe NpaB HAaAOroMNAATEAbLLMKOB OT
HEe3aKOHHbIX AEMCTBUI (6E3AEMCTBUIM) HAAOTOBbIX OPraHOB U UX
npeacTaBuTenen. IGGEKTUBHOCTb 3TOr0 MEXaHM3Ma OMNPEAENS-
€TCsl YPOBHEM NPaBOBOM 3aLLUMTbI CTOPOH HAAOTOBOrO Cropa.

B otamune ot Poccuiickon ®epepaumu, rae CyLLECTBYIOT
dakTMueckn ABa crnocoba 3alluTbl MpaB HAAOrOMAATEAbLLMKA
NOpsSAOK 3alluMTbl MpaB HaAoronAatesblumMka B LUBeHuapuu,
a UMEHHO B KaHToHax )XeHeBa W Bo, npeactaBaseT coboit
€AMHYI0 CUCTEMY 3alUMTbl MPaB KOTopas xapakTepuayercs BO-
nepBbIX, TOYHbIM ONPEAEAEHUEM MpaB U 0683aHHOCTEN HAAO-
ronAaTeAnbllUMKa M HaAOrOBOrO OpraHa BO BPEMS MPOLEAYpbI
obxanoBaHuWs: Bce npaBa U 0683aHHOCTU HAAOTOMAATEAbLLMKA
MOAHOCTbHIO 3aKpPENAEHbI B 4 HOPMaTWUBHbIX akTax; BO — BTOPbIX,
YCTAHOBAEHWEM Mep OTBETCTBEHHOCTM YMHOBHMKOB B CAyvae
HenpaBOMEPHOIO PeLLEHNA B OTHOLLEHMM HAAOTOMNAATEAbLUMKA,
HauMHaa OT BO3AOXEHWUS Ha HAAOrOBbIM OpraH CyLLECTBEHHbIX
CYAEOHbIX M3AEPXEK, U 3aKaHUMBaAsH YTOAOBHON OTBETCTBEHHO-

cTbIO, >

bepecrosoi A.A. lIpaBoBoe peryAVMpoBaH1e TPaHCNOPTHOIO

HaAora
CoraacHo cT. 14 HK P® TpaHCNOPTHbIMA HAaAOT UMEET cTaTyc pe-
r'MOHaAbHOMO Hanora. B HacTosilee Bpems ero poAb B MOMOA-
HEHUW AOXOAHOW UacCTU PErMoHaAbHbIX BIOAXETOB HEBEAMKA.
CnoxuBluasica cyaebHasi NpakTMka CBUAETEABCTBYET O MpUMeE-
HEHWM BECbMa CAOXHOW, MPOTMBOPEYMBOM U HECOBEPLLIEHHOM
MOAEAM TPAHCMOPTHOro Hanora. OTCYTCTBYHOT UETKUE KPUTEPUN
onpeAeneHrsi 06bEKTOB HAAOTOOOAOXEHUS, BO3HUKAKOT CAOX-
HOCTU C NPUMEHEHWEM HAAOrOBbIX AbIOT.

AoKa3bIBaeTCA, UT0 O0OBEKTOM OOAOXEHUSI MO TPAHCMOPT-
HOMY HaAOTy SIBASIETCA HOPUAMYECKUI daKT B BUAE NpaBa cob-

CTBEHHOCTU Ha TPAHCNOPTHbIE CPEACTBA. GRERERTS aBTOpere—
>

Anbuwes A.A. lIpaBoBoe aAMUHUCTPUPOBaAHKE HaNOTa

Ha A0GABAEHHYI0 CTOMMOCTb
AHaAKM3 CYLLIHOCTH, CTPYKTYpbl U CNeuMdUKM NpaBOBOM KaTero-
pUK «@AMWHUCTPUPOBAHME» NOKa3blBaeT OTCYTCTBUME €AMHCTBA
Nno3uumMi AaXe B NMOHATUIMHOM annapate. BoAbHOE MCNOAb30Ba-
HWe AAHHOIo TEPMUHA NOPOXAAET Maccy NPOBAEM KaK NpaBo-
BOro, TakK U CMbICAOBOrO Xapakrepa.

ABTOp BbIABMraeT 1 060CHOBbIBAET BbIBOA O TOM, YTO OCHO-
BOM MpaBoBOro apAMuHUcTprpoBaHusa HAC B TamoxeHHoW coe-
pe siBASieTCs NpouecCyanbHast AEATEABHOCTb TAMOXEHH bl
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PCTB-YAEHOB TaMOXEHHOro coK3a B COOTBETCTBUM
C UX MOAHOMOYUAMU NO OCYLLECTBAEHUID KOHKPETHLIX yMnpaB-
AEHUYECKMX AENCTBUI, a Takxe peaAnns3aumn n npUMEHEHNU Ma-

CKadYaTb

TepUanbHbIX U aAMUHUCTPATUBHO-MPaBOBbIX HOPM.

>

Canygbipes I-1- NlpaBoBoe peryAvpoBaH1e HaAOro006A0XKEHHUS

du3nueckux amu, B Poccuiickoii depepauun

B auccepraumun BbiiBAEHbl  GUHAHCOBO-MPABOBbLIE ACMEKTbI
HaAOro0BAOKEHUS GU3UUECKMX AWL; pa3paboTaHO MOHATUE W
onpeAeAeHbl NPaBOBbIE NMPU3HAKKU HAAOTOB, B3UMAeEMbIX C Ou-
3UYECKUX AUL; ONPEAEAEHO MECTO GU3UYECKUX AULL B 06LLEM
COCTaBe HaAOTrOMAATEALLUMKOB; OCYLLECTBAEHO COOTHECEHUE C
NpPaBoOBbIX MO3ULMI HAAOTOOBAOXKEHNUA GUBUUECKMX AULL U KOP-
NOPaTUBHOIO HAAOTOOBAOXEHUSI; BbIIBAEHbBI 0COBEHHOCTH OpU-
AMUYECKUX KOHCTPYKLMIA HAAOTOB C GU3UUECKUX AWL; BbipaboTa-
Hbl Hay4YHO-METOAMYECKME PEKOMEHAALMU MO NPUMEHEHWUIO
HOPM 3aKOHOAAQTEALCTBA O HaAorax U cbopax, onpeasessitoLime
NOPAAOK HAAOrOOOAOKEHUS GUBUUECKUX AULL; CHOPMYAUPOBA-
Hbl Hay4YHO 0BOCHOBAHHbIE MPEANOXKEHUS MO COBEPLUEHCTBOBA-
HUIO 3aKOHOAATEABCTBA O Hanorax U cbopax B YaCT HAAOroo-
O6AOXKEHUSA GUIUUYECKUX AULL

AprymMeHTMPOBaHO, YTO AOXOAbI OT MPEANpPUHUMATEABCKOM
AEATEABHOCTH, OCYLLECTBASEMON OUIMYECKUMU AULAMU — WH-
AVBUAYaAbHBIMUW NPEANPUHMMATEAIMU, CAepyeT obaaraTb Ha-
AOTOM Ha NpUBbIAb, @ HE HAAOTOM Ha AOXOABI GU3UUECKUX AULL.
Kpome 310ro, umyLLLecTBO, NprobpetaemMoe MHAUBUAYAABHbLIMMU
NpeAnpUHUMATEAIMU B PE3yALTaTE OCYLLECTBAEHUSI NPeANnpU-
HUMaTEAbCKOW AEATEABHOCTU, CAeAyeT obAaraTb He HaAOrOM Ha
MMYLLECTBO OU3UUYECKUX AWML, @ HAAOTOM Ha UMYLLECTBO, NAa-
TEAbLLMKAMKU KOTOPOrO AOAXKHbI ABASTHCA BCE CYObEKTbI NpeA-
NMPUHUMATEABCKON AEATEABHOCTY.

ABTOPOM MPEAAOXEHO AOMOAHWUTbL HanoroBbii kKopeke Poc-
cuikon Gepepaumu ctatber 25.1.1 CAEAYIOLLETO COAEPXKAHUSA:
«Ctathl 25.1.1 O6LIME MOAOXEHUS O KOHCOAMAMPOBAHHOM
rpynne HaAOroONAATEAbLLMKOB — GU3UUECKUX AWLL

1. KOHCOAMAMPOBAHHOM rpynmnoi HAAOTOMAATEABLLMKOB NPW-
3HaeTca AOBPOBOAbHOE OOLEAMHEHUE HAAOTOMAATEAbLUMKOB
Hanora Ha AOXOAbl GU3MUYECKUX AWLL, 3aSIBUBLLUMX B HAAOTOBbIM
opraH nMo MECTy HaAOroBOrO yYyeTa O CO3AaHWU KOHCOAMAMPO-
BaHHOW rpynnbl HAAOTONAGTEABLLMKOB B MOPSAKE U Ha YCAOBU-
AX, KOTOPblE NPEAYCMOTPEHbI HACTOALLUMM KOAEKCOM, B LEASIX
MCUMCAEHMA W YyMAATbl HAAOra Ha AOXOAbl OU3MUYECKMX AULL C
YUYETOM COBOKYMHOTO AOXOA@ YKa3aHHbIX HAAOTOMAATEABLLMKOB.

2. YYaCTHMKOM KOHCOAMAMPOBAHHOW TIpynnbl HaAOronAa-
TEAbLUMKOB NPU3HAKOTCA GU3UUECKUE AULE, KOTOPbIE COCTOAT B
COOTBETCTBUU C CEMENHbLIM 3aKOHOAATEALCTBOM B HpayHbIX OT-
HOLLEHUAX, OTHOLLEHMSAX POACTBA AW CBOMCTBA, YChIHOBUTEAS U

YCbIHOBAEHHOIO, a TaKXe none4vyntensd U onekaemoro». @ik Euns

>

Kypmnrox fO.E. HanoroBas 6a3a Kak 3AeMeHT O PUAUYECKON

KOHCTPYKLIUU HaAnora

HanoroBas 6a3a BbICTyNaeT B kaueCcTBE OAHOIO M3 06s13aTeNb-
HbIX 9AEMEHTOB HOPUANYECKOW KOHCTPYKLIMK HaAora, U OT Toro,
Kak CGpOpMyAMpoBaHa OHa B HAAOrOBOM 3aKOHOAATEALCTBE,
3aBUCUT yNAaTa HaAOra HAAOMOMAATEABLUMKOM KaK B 4acTu
CBOEBPEMEHHOCTU U MOAHOThI, TaK U B YacTu pa3mepa Heob-
XOAMMOrO naatexa. Mpu 3ToM HanoroBas 6asa MMEHHO Kak

06A3aTeAbHbI IAEMEHT FOPUAMUECKOW KOHCTPYKLMK HaAora pa-
Hee He CTaHOBMAACb CaMOCTOATEAbHbIM MpeAMeToOM MUCCAEAO-
BaHuA. He paccmatpuBanach HanoroBasd 6asa U Kak CAOXHbIN,
MHOFOCOCTaBHbIN A3AEMEHT IOpVIAVIHGCKOVI KOHCTPYKLUMKN HaAOra,
BKAKOUAIOLWMI B ceBS COBOKYMHOCTb MOASAEMEHTOB, HE YAEAS-
AOCb AOCTATOYHOr0 BHUMaHWA pa3paboTke HayuyHO 06OCHOBAH-

HbIX KAaCCPUKALMI HaNOrOBbIX 6a3. CREREEES aBTG)pe(bepaT
RIS S5

Tepexura A./1. paBoBOW MeXaHU3M HaAOT00OA0XKEHHA

AOXOAOB (I)M3VILIeCKVIX AL (I)OpMMpOBaHMe U peanr3auus
Hanor Ha poxoAbl GU3NUECKMX AUL, ABASIETCS OAHUM M3 BaXHEH-
LLUMX HAAOTOB B cucTeMe HanoroB U cbopoB Poccuun. B cTpyk-
Type AOXOAOB KOHCOAMAMPOBAHHbIX 6topxeToB cybbektoB Poc-
cuinckon depepaumm No BUAaM A0xoA0B 3a 2011 rop Hanor Ha
AOXOAbI PUBUUYECKMX AUL, 3@aHUMAET AMAMPYIOLLMX MECTO U CO-
cTaBAsieT 26,1% ot Bcex BUAOB HAAOrOBbIX AOXOAOB CybbeKkToB
Poccuiickort ®epepaumu, onepexas HaAor Ha NpubbiAb opra-
HU3aLMI 1 AD.

B pabote aBTOpOM AeAaeTcs NonbiTka TEOPETUUECKOTO 060-
CHOBAHWUA BAMSHWUA OOLLIMX MPUHLMNOB HAaAOrOOBAOXEHMS Ha
bopMM1POBaAHUE NPABOBOIO MexaHW3Ma HAaAOrOOBAOXKEHUSA AO-
XOAOB PU3MUYECKNX AULL, aBTOP paccMaTpuBaeT NPUHLMMbI HAAO-
roBOro npaBa C TOUKK 3peHna obecneyeHusi rapaHTMPOBaHHbIX
KoHctuTyumen Poccuiickont Gepepaument npas, cBoboa, rapaH-
TUI YUENOBEKA U FpaxaaHuHa.

HanoroBble AbroTbl, HAAOTOBbIE BbIYETbI U UHbIE HAAOFOBbIE
0CBOOOXAEHWSA OT AOXOAOB OUIUUECKMX AULL ECTb HE UTO MHOE
KaK YCTaHOBAEHHbIM rOCYAAPCTBOM M OCHOBaHHbIW Ha NPUHLUMU-
nax, 3akpenaeHHbix B KoHCTUTyummn Poccuitickon depepaumn
COUMaNbHO-MPaBOBON MeXaHU3M, HanpaBAEHHbIM Ha BbliPaBHU-
BaHWe AOXOAOB, MOBbILLIEHWE YPOBHA U BAArocoCTosHUA Mano-

MMYLLIX TPAXAAH. P

lToHomapes A.B. AAMUHUCTPATUBHO-NPaBOBbIE CTUMYAbI

B HanoroBom npaee Poccuiickon Gepepaunu

HanoroBoe CTMMyAMPOBaHWE KakK 3KOHOMMWKO-NPABOBOW WH-
CTUTYT HaxoOAMUTCS B CTapMu GOPMUPOBaAHMSA. IT0 0OYCAOBAEHO
MPOUCXOAALLIMM B COBPEMEHHbIX YCAOBUSIX MPOLECCOM YHUDU-
Kaunu GUHAHCOBOIO 3aKOHOAATEALCTBA W Pa3pabOoTKON eAMHOM
CUCTEMbI HAAOTOBOIO aAMUHUCTPUPOBAHMUS.

ABTOpPOM 060CHOBaHa POAb CTUMYAUPYIOLLIEN GYHKLMK HANO-
roB, npeaonpeaesoas HeobXoAMMOCTb AETaAbHOrO NpPaBo-
BOIO PErYAUPOBAHWSA MEXaHU3Ma HaAOTOBOIO CTUMYAMPOBAHUS
KaK nepcnekTMBHOM GOpMbl peaan3aLmn rocyAapCTBEHHOM du-
HaHCOBOM MOAWUTUKM.

YCTaHOBAEHO, YTO HAAOrOBOE CTUMYAMPOBaHKE SIBASIETCSA Ca-
MOCTOSITEAbHbIM MPaBOBbIM ABAEHWEM, NOCPEACTBOM KOTOPOTO
MPOUCXOAWT AOCTUXEHME BanaHca MyOAMYHOIO U YACTHOIO UHTE-
peca B HAAOrOBOM MPaBOOTHOLLEHWM.

Teopetnueckn oH0CHOBaAHA HEOOXOAMMOCTb YCUAEHWS pe-
TYAMPYIOLLEN OYHKLMU HAAOTOOOAOXEHUS HA COBPEMEHHOM
aTane pasBUTUS IKOHOMMUKU B LEASIX CTUMYAMPOBAHWA WMHBE-
CTMLIMOHHbIX NPOLLECCOB, UTO, N0 MHEHUIO aBTOPa, 06YCAOBAEHO
CAEAYIOLLMMU GaKTopamMu: 3apavert MOAEPHM3ALMM HAAOTOBOM
CUCTEMbI CTPaHbl, OTCYTCTBUEM EAMHOW CUCTEMbI HAAOFOBbIX
CTUMYAOB B MpaBoBoi cucteMe Poccuiickoin depepauunu, o6-

Len TEHAEHUMEN K YBEAMUEHMIO HAAOTOBOW Harpysku. CEex

D EETOPE(EPER REDEL S35
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